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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—AL45

Prevailing Rate Systems; North
American Industry Classification
System Based Federal Wage System
Wage Area

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing a final rule to
update the 2002 North American
Industry Classification System (NAICS)
codes currently used in Federal Wage
System wage survey industry
regulations with the 2007 NAICS
revisions published by the Office of
Management and Budget.

DATES: Effective date: This rule is
effective September 8, 2008.

Applicability date: This rule applies
for local wage surveys beginning on or
after November 1, 2008.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, (202) 606—2838; e-
mail pay-performance-policy@opm.gov;
or Fax: (202) 606—4264.
SUPPLEMENTARY INFORMATION: On
January 17, 2008, the U.S. Office of
Personnel Management (OPM) issued a
proposed rule (73 FR 3220) to update
the 2002 North American Industry
Classification System (NAICS) codes
currently used in Federal Wage System
wage survey industry regulations with
the 2007 NAICS revisions published by
the Office of Management and Budget
(OMB). These final regulations use 2007
NAICS codes. As OMB continues to
update the NAICS periodically, we will
update these regulations to correspond
to the updated NAICS codes based on
advice we receive from the Federal
Prevailing Rate Advisory Committee.

The proposed rule had a 30-day
comment period, during which OPM
received no comments. However, the
final rule incorporates three additional
minor changes that are consistent with
the intent of the proposed rule. First,
OMB’s NAICS revisions for 2007 divide
2002 NAICS 54171, Research and
development in the physical,
engineering, and life sciences, into two
parts—NAICS 541711, Research and
development in biotechnology, and
NAICS 541712, Research and
development in the physical,
engineering, and life sciences (except
biotechnology). We are changing NAICS
54171 to NAICS 541712 in the aircraft
and guided missiles specialized
industries in section 532.313 of title 5,
Code of Federal Regulations, because
private sector establishments involved
in DNA research, cloning, and
nanobiotechnology do not have blue-
collar jobs comparable to the aircraft
and guided missiles industries. Second,
OMB’s NAICS revisions for 2007 change
NAICS 5173, Telecommunications
resellers, to NAICS 517911,
Telecommunications resellers. We are
deleting NAICS 5173 from the artillery
and combat vehicles and
communications specialized industries
and adding NAICS 517911 to the
artillery and combat vehicles industry.
We are also changing NAICS 5179 in the
communications specialized industry to
NAICS 517911 to better match NAICS
wage industry coverage with actual
blue-collar jobs in the communications
industry. Third, OMB’s NAICS revisions
for 2007 also change NAICS 5175, Cable
and other program distribution, to
NAICS 5171. We are deleting NAICS
5175 from the communications
industry. The communications industry
already includes NAICS 5171. We
inadvertently overlooked these
industries in the proposed rule.

This final regulation is effective 30
days after publication. However, to
provide the lead agency (the Department
of Defense) with sufficient time and a
fixed date for planning surveys and
implementing changes required by the
new industry classification system, the
regulation is applicable for wage
surveys ordered to begin on or after
November 1, 2008.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on

a substantial number of small entities
because they will affect only Federal
agencies and employees.

E.O. 12866, Regulatory Review

The Office of Management and Budget
has reviewed this final rule in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.
Office of Personnel Management.

Linda M. Springer,

Director.

m Accordingly, the U.S. Office of
Personnel Management amends 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

§532.213 [Amended]

m 2.In §532.213, amend the table titles
in both columns by replacing the year
“2002” with “2007.”

§532.221 [Amended]

m 3.In §532.221, amend the table titles
in both columns by replacing the year
“2002” with “2007.”

§532.267 [Amended]

W 4.In §532.267(c)(1), amend the table
titles in both columns by replacing the
year “2002” with “2007” and add
NAICS code “334515” in the first
column in numerical order and
“Instrument manufacturing for
measuring and testing electricity and
electrical signals” in the second
column.

§532.285 [Amended]

m 5.In §532.285(c)(1), amend the table
titles in both columns by replacing the
year “2002” with “2007.”

§532.313 [Amended]

W 6.In §532.313(a), amend the table as
follows:

m a. Replace the year “2002” with
“2007” in the table titles in both
columns;

m b. Add NAICS code ““334515” in the
first column in numerical order and
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“Instrument manufacturing for
measuring and testing electricity and
electrical signals” in the second column
to the list of required NAICS codes for
the Electronics Specialized Industry,
Guided Missiles Specialized Industry,
and Sighting and Fire Control
Equipment Specialized Industry;

m c. Remove NAICS code 5173 in the
first column and ‘““Telecommunications
resellers” in the second column from
the list of required NAICS codes for the
Artillery and Combat Vehicles
Specialized Industry and
Communications Specialized Industry;
m d. Remove NAICS code ““5175” in the
first column and “Cable and other
program distribution” in the second
column from the list of required NAICS
codes for the Communications
Specialized Industry;

m e. Remove NAICS code “5179” in the
first column and “Other
telecommunications” in the second
column from the list of required NAICS
codes for the Communications
Specialized Industry;

m f. Add NAICS code ““517911” in the
first column in numerical order and
“Telecommunications resellers” in the
second column to the list of required
NAICS codes for the Artillery and
Combat Vehicles Specialized Industry
and Communications Specialized
Industry;

m g. Replace NAICS code ““54171” in the
first column and “Research and
development in the physical,
engineering, and life sciences” in the
second column with NAICS code
“541712” in the first column and
“Research and development in the
physical, engineering, and life sciences
(except biotechnology)” in the second
column in the list of required NAICS
codes for Aircraft Specialized Industry
and Guided Missiles Specialized
Industry; and

m h. Remove NAICS code “81299” in
the first column and “All other personal
services” in the second column from the
list of required NAICS codes for the
Artillery and Combat Vehicle
Specialized Industry.

[FR Doc. E8—18244 Filed 8—6-08; 8:45 am]|
BILLING CODE 6325-39-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 338 and 352
RIN 3064—-AD31

Fair Housing and Nondiscrimination
on the Basis of Disability

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is amending two
regulations, following a recent review,
to update FDIC addresses contained in
the regulations. First, the FDIC is
updating the division name and address
information in the Equal Housing
Lender poster set forth in its fair
housing regulation. Second, the FDIC is
updating the address and telephone
contact information for the FDIC’s
Office of Diversity and Economic
Opportunity (ODEO) set forth in its
regulation on nondiscrimination on the
basis of disability.

DATES: Effective August 7, 2008.

FOR FURTHER INFORMATION CONTACT:
Michael R. Evans, Fair Lending
Specialist, Compliance Policy Section,
Division of Supervision and Consumer
Protection, (202) 898—-6611; or Donna
Nordenberg, Counsel, Legal Division,
(202) 898—6595, for the revision to 12
CFR part 338. Earl F. McJett,
Information Management Analyst,
Office of Diversity and Economic
Opportunity, (703) 562—6098; or
Michelle Kosse, Counsel, Legal
Division, (202) 898—3792, for the
revision to 12 CFR part 352.

SUPPLEMENTARY INFORMATION:
I. Background

Following a recent review of certain
regulations, the FDIC is amending
contact information for FDIC offices
contained in two regulations, parts 338
and 352.

Part 338 of the FDIC’s Rules and
Regulations is the FDIC’s Fair Housing
Act (FHA) regulation (12 CFR part 338).
Section 338.4 requires insured state
nonmember banks that engage in
extending any loan for the purpose of
purchasing, constructing, improving,
repairing, or maintaining a dwelling or
any loan secured by a dwelling to
conspicuously display either the Equal
Housing Lender poster set forth in
section 338.4(b) or the Equal Housing
Opportunity poster prescribed by part
110 of the regulations of the United
States Department of Housing and
Urban Development (24 CFR part 110).
The Equal Housing Lender poster set
forth in part 338 contains an FDIC
address for filing complaints of
discrimination under the FHA and the
Equal Credit Opportunity Act regarding
insured state nonmember banks. The
FDIC previously centralized the
processing of consumer complaints in
the FDIC Consumer Response Center
(CRC) located in Kansas City, Missouri,
and is updating the poster prescribed in
part 338 to reflect the name and address
of the CRC. The FDIC has updated the

Equal Housing Lender posters made
available to insured state nonmember
banks to reflect the address of the CRC.

Part 352 is the FDIC’s regulation on
nondiscrimination on the basis of
disability (12 CFR part 352). Part 352 is
intended to implement sections 504 and
508 of the Rehabilitation Act of 1973, as
amended. Section 504 prohibits
discrimination on the basis of disability
in programs and activities conducted by
a federal executive agency. Section 508
requires federal agencies to utilize
electronic and information technology
that is designed to allow individuals
with disabilities access that is
comparable to the access of those who
are not disabled, unless the agency
would incur an undue burden.
Subsections 352.9(b) and 352.10(c) set
forth contact information for the ODEO
that is no longer accurate, as ODEO has
moved to 3501 Fairfax Drive, Arlington,
VA 22226. The current FDIC telephone
number is (877) 275-3342 or (703) 562—
2473 (TTY).

II. Final Rule

The final rule for part 338 revises the
Equal Housing Lender poster in § 338.4
to reflect the name and address of the
CRC in Kansas City, Missouri and
replace the former name of an FDIC
division. The final rule for part 352
revises the FDIC contact information in
§§352.9(b) and 352.10(c) to reflect the
current address and telephone number
of the ODEO.

The amendments are procedural in
nature and would update the
regulations to be consistent with the
FDIC’s practices and procedures. In
order to provide a transition period for
compliance with the amendment to part
338 only, the FDIC will require insured
state nonmember banks that display an
Equal Housing Lender poster to display
a poster reflecting the name and address
of the CRC one year from publication of
this final rule in the Federal Register.

III. Exemption From Public Notice and
Comment

Section 553 of the Administrative
Procedure Act (APA) (5 U.S.C. 553) sets
forth requirements for providing the
general public notice of, and the
opportunity to comment on, proposed
agency rules. However, unless notice or
hearing is required by statute, those
requirements do not apply:

(A) To interpretative rules, general
statements of policy, or rules of agency
organization, procedure, or practice; or

(B) when the agency for good cause
finds (and incorporates the finding and
a brief statement of reasons therefor in
the rules issued) that notice and public
procedure thereon are impracticable,
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unnecessary, or contrary to the public
interest. 5 U.S.C. 553(b).

The FDIC is amending parts 338 and
352 to make procedural changes to FDIC
address and contact information
consistent with current agency practice
and procedures. Further, the
amendment to part 338 will make the
Equal Housing Lender poster consistent
with the poster made available by the
FDIC to insured state nonmember banks.
Since these changes relate to agency
organization, procedure, or practice, and
because the FDIC has determined for
good cause that public notice and
comment are unnecessary, the rules are
being published in final form without
public notice and comment.

1V. Effective Dates

Section 553 of the APA provides that
a regulation shall not be made effective
less than 30 days after its publication in
the Federal Register except, among
other things, upon a finding of “good
cause” by the agency. (5 U.S.C. 553(d).)
The FDIC finds that there is good cause
to make the amendments to parts 338
and 352 effective immediately upon
publication in the Federal Register
because the revisions to the FDIC
contact information, address and
telephone number in the regulations are
procedural and non-substantive.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) does not apply to a
rulemaking where a general notice of
proposed rulemaking is not required.
(5 U.S.C. 603 and 604.) As noted
previously, the FDIC has determined

that it is unnecessary to publish a notice
of proposed rulemaking for the final
rule amending parts 338 and 352.
Accordingly, the RFA’s requirements
relating to an initial and final regulatory
flexibility analysis do not apply to this
rulemaking for parts 338 or 352.

VI. Paperwork Reduction Act of 1995

The final rule for parts 338 or 352
does not contain any requirements for
the collection of information pursuant
to the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

VII. The Treasury and General
Government Appropriations Act,
1999—Assessment of Federal
Regulations and Policies on Families

The FDIC has determined that the
final rule for parts 338 or 352 will not
affect family well-being within the
meaning of section 654 of the Treasury
and General Government
Appropriations Act, 1999, enacted as
part of the Omnibus Consolidated and
Emergency Supplemental
Appropriations Act, 1999 (Pub. L. 105—
277, 112 Stat. 2681).

VIII. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the final rule for
parts 338 or 352 is not a ‘“‘major rule”
within the meaning of the relevant
sections of the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA) (Title II, Pub. L. 104—
121). As required by SBREFA, the FDIC
will file the appropriate reports with
Congress and the Government
Accountability Office so that the final

rule for parts 338 or 352 may be
reviewed.

List of Subjects
12 CFR Part 338

Advertising, Banks, Banking, Civil
rights, Credit, Fair housing, Mortgages,
Reporting and recordkeeping
requirements, Signs and symbols.

12 CFR Part 352

Nondiscrimination on the basis of
disability, Accessibility to electronic
and information technology,
Employment, Communications.

Authority and Issuance

m For the reasons set forth in the
preamble, parts 338 and 352 of Chapter
III of the title 12 of the Code of Federal
Regulations are amended as follows:

PART 338—FAIR HOUSING

m 1. The authority citation for part 338
continues to read as follows:

Authority: 12 U.S.C. 1817, 1818, 1819,
1820(b), 2801 et seq.; 15 U.S.C. 1691 et seq.;
42 U.S.C. 3605, 3608; 12 CFR parts 202, 203;
24 CFR part 110.

Subpart A—Advertising

m 2. Section 338.4(b) is amended by
revising the Equal Housing Lender
Poster set forth in this paragraph to read
as follows:

§338.4 Fair housing poster.
* * * * *

(b)* I

BILLING CODE 6714-01-P
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We Do Business in Accordance With
Federal Fair Lending Laws

UNDER THE FEDERAL FAIR HOUSING ACT, IT IS ILLEGAL
ON THE BASIS OF RACE, COLOR, NATIONAL ORIGIN,
RELIGION, SEX, HANDICAP, OR FAMILIAL
STATUS (HAVING CHILDREN UNDER THE AGE OF 18), TO:

» Deny a loan for the purpose of purchasing, constructing,
improving, repairing, or maintaining a dwelling, or deny
any loan secured by a dwelling: or

* Discriminate in fixing the amount, interest rate, duration,
application procedure or other terms or conditions of
such a loan, or in appralsing proparty.

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED AGAINST,

YOU SHOULD SEND A COMPLAINT TO:
Assistant Secretary for Falr Hovsing and Eguasl Q;zpmmﬁty
Departemant of Housing & Urbar De
Washington, DT 20410
For processing under the Federal Fair Houslng Act
and to
Z345 Grand Bouevard, Suite 100
Kanzan City, Missouri 84108

¥or processing under the FDIC Regulations

UNDER THE EQUAL CREDIT OPPORTUNITY ACT, ITIS
ILLEGAL TO DISCRIMINATE IN ANY CREDIT TRANSACTION:
« On the basis of race, color, national origin, religion, sex,
marital status, or age
+ Because income is from public assistance, or
» Because a right was exercised under the Consumer
Credit Protection Act

iF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED AGAINST,

YOU SHOULD SEND A COMPLAINT TO:
FDIC Consumer Response Cenler
2348 Grand Boulevard, Suite 100

Kangas City, Minsourd 64108 P-5498.003-03

BILLING CODE 6714-01-P
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* * * * *

PART 352—NONDISCRIMINATION ON
THE BASIS OF DISABILITY

m 3. The authority citation for part 352
continues to read as follows:

Authority: 12 U.S.C. 1819(a); 29 U.S.C.
794d.

m 4. The second and third sentences of
§352.9(b) are revised to read as follows:

§352.9 Communications.
* * * * *

(b) * * * Interested persons may
obtain such information by calling,
writing or visiting the FDIC Office of
Diversity and Economic Opportunity
(ODEOQ), located at 3501 Fairfax Drive,
Arlington, VA 22226. The FDIC
telephone number is (877) 275—-3342 or
(703) 562-2473 (TTY).

* * * * *

m 5. The last sentence of § 352.10(c) is
revised to read as follows:

§352.10 Compliance procedures.

(c) * * * All complaints should be
sent to the FDIC’s Office of Diversity
and Economic Opportunity, 3501
Fairfax Drive, Arlington, VA 22226.

* * * * *

Dated this 31st day of July, 2008.
Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.
[FR Doc. E8—18052 Filed 8-6-08; 8:45 am]|
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0837; Directorate
Identifier 2008—CE—-043-AD; Amendment
39-15633; AD 2008-16—15]

RIN 2120-AA64

Airworthiness Directives; Eclipse
Aviation Corporation Model EA500
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
emergency Airworthiness Directive (AD)
2008-13-51, which currently applies to
all owners/operators of Eclipse Aviation
Corporation (Eclipse) Model EA500
airplanes that received the emergency
AD by letter issued June 12, 2008.

Emergency AD 2008-13-51 requires
owner/operators to insert temporary
revisions into the emergency and
normal procedures sections of the
airplane flight manual (AFM), do a pilot
evaluation of the throttles with
replacement as necessary, and report the
evaluation results to the FAA.
Emergency AD 2008-13-51 was the
result of the throttle position exceeding
its maximum range. Since issuing that
AD, Eclipse developed an FAA-
approved test procedure and issued
Eclipse Aviation Alert Service Bulletin
SB 500-76-001, REV B, dated July 22,
2008. The service bulletin provides a
standardized procedure for testing and
modifying (as applicable) the throttle
lever with replacement as necessary. We
are issuing this AD to mandate the
actions in this service bulletin to be
done by a person authorized to perform
maintenance and reduce the likelihood
of the throttle position signal exceeding
its maximum range, which could cause
loss of left and right engine control. This
condition could result in the inability to
maintain desired airspeed and/or
altitude with consequent loss of control.
DATES: This AD becomes effective on
August 7, 2008.

On August 7, 2008, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive any comments on
this AD by October 6, 2008.

ADDRESSES: Use one of the following
addresses to comment on this AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

To get the service information
identified in this AD, contact Eclipse
Aviation Corporation, 2503 Clark Carr
Loop, SE., Albuquerque, New Mexico
87106; telephone: (505) 724—1200.

To view the comments to this AD, go
to http://www.regulations.gov. The
docket number is FAA-2008-0837;
Directorate Identifier 2008—CE—043—AD.
FOR FURTHER INFORMATION CONTACT:
Mitchell Soth, Aerospace Engineer,
FAA, Forth Worth Airplane
Certification Office, 2601 Meacham

Blvd., Fort Worth, Texas 76137;
telephone: (817) 222-5104; fax: (817)
222-5960.

SUPPLEMENTARY INFORMATION:

Discussion

Following a wind shear encounter on
final approach, the pilot of an Eclipse
Model EA500 airplane applied full
throttle using enough force against the
forward stops to exceed the design
throttle position signal maximum range.
The associated fault mode held the
engine thrust settings at the last known
throttle position, which was maximum.

Following the balked landing, the
pilot elected to shutdown one engine.
Upon shutdown of the one engine, the
opposite engine thrust reduced to idle
and was unresponsive to subsequent
throttle lever movement. The pilot was
able to land the airplane with no injury
or substantial damage. Both main tires
were blown during the event.

Exceeding the throttle position signal
maximum range could cause loss of left
and right engine control, which could
result in the inability to maintain
desired airspeed and/or altitude with
consequent loss of control.

On June 12, 2008, the FAA issued
emergency AD 2008-13-51 to require
owner/operators to insert the following
into emergency and normal procedures
sections of the EA500 pilots operating
handbook (POH) and airplane flight
manual (AFM), as applicable:

e Temporary Revision No. 005 To
EA500 POH and FAA-Approved
Airplane Flight Manual, L & R ENG
CONTROL FAIL, AFM part number (P/
N) 06-122204, dated June 12, 2008;

e Temporary Revision No. 006 To
EA500 POH and FAA-Approved
Airplane Flight Manual, THROTTLE
STOPS, AFM P/N 06-122204, dated
June 12, 2008;

e Temporary Revision No. 007 To
EA500 POH and FAA-Approved
Airplane Flight Manual, L & R ENG
CONTROL FAIL, AFM P/N 06-121654,
dated June 12, 2008;

e Temporary Revision No. 008 To
EA500 POH and FAA-Approved
Airplane Flight Manual, THROTTLE
STOPS, AFM P/N 06-121654, dated
June 12, 2008;

e Temporary Revision No. 013 To
EA500 POH and FAA-Approved
Airplane Flight Manual, L & R ENG
CONTROL FAIL, AFM P/N 06-1001086,
dated June 12, 2008; and

e Temporary Revision No. 014 To
EA500 POH and FAA-Approved
Airplane Flight Manual, THROTTLE
STOPS, AFM P/N 06-100106, dated
June 12, 2008.

The emergency AD also required an
evaluation of the throttles with
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replacement as necessary and a report of
the evaluation results to the FAA.

Emergency AD 2008-13-51 allowed
the pilot to do the evaluation of the
throttle. The FAA has since determined
that the throttles must be inspected and
modified (as applicable) by a person
authorized to perform maintenance as
specified in 14 CFR section 43.3 of the
Federal Aviation Administration
Regulations (14 CFR 43.3) following
Eclipse Aviation Alert Service Bulletin
SB 500-76-001, REV B, dated July 22,
2008. The FAA has also determined the
reporting requirement is no longer
necessary.

Relevant Service Information

We reviewed Eclipse Aviation Alert
Service Bulletin SB 500-76-001, REV B,
dated July 22, 2008. The service
information describes procedures for
inspecting and modifying (as
applicable) the throttles with
replacement as necessary.

FAA’s Determination and Requirements
of This AD

We are issuing this AD because we
evaluated all the information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design. This AD supersedes
emergency AD 2008-13-51 and requires
the following:

¢ Inserting the above-mentioned
temporary revisions into the appropriate
AFM; and

¢ Inspecting and modifying (as
applicable) the throttles with
replacement as necessary.

This is considered interim action. We
may take future rulemaking action.

FAA’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we determined that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists for making this
amendment effective in fewer than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and an
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments regarding this
AD. Send your comments to an address
listed under the ADDRESSES section.
Include the docket number “FAA-
2008-0837; Directorate Identifier 2008—
CE-043—-AD” at the beginning of your

comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
concerning this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation

of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the AD, the regulatory
evaluation, any comments received, and
other information on the Internet at
http://www.regulations.gov; or in person
at the Docket Management Facility
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone (800) 647—
5527) is located at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
anew AD to read as follows:

2008-16-15 Eclipse Aviation Corporation:
Amendment 39-15633; Docket No.
FAA-2008-0837; Directorate Identifier
2008—CE-043—-AD.

Effective Date

(a) This AD becomes effective on August 7,
2008.

Affected ADs

(b) This AD supersedes emergency AD
2008-13-51, which was sent by individual
letter issued June 12, 2008, to owners/
operators of Eclipse Model EA500 airplanes.

Applicability
(c) This AD affects Model EA500 airplanes,

all serial numbers, that are certificated in any
category.

Unsafe Condition

(d) This AD is the result of the throttle
position exceeding its maximum range. We
are issuing this AD to reduce the likelihood
of the throttle position signal exceeding its
maximum range, which could cause loss of
left and right engine control. This condition
could result in the inability to maintain
desired airspeed and/or altitude with
consequent loss of control.

Compliance

(e) To address this problem, you must do
the following, unless already done:
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Actions

Compliance

Procedures

(1) Insert the following into the emergency and
normal procedures sections of the applicable
EA500 pilots operating handbook (POH) and
airplane flight manual (AFM):

(iy For POH/AFM part number (P/N) 06—
122204: Temporary Revision No. 005 To
EA500 POH and FAA-Approved Airplane
Flight Manual, L & R ENG CONTROL
FAIL, dated June 12, 2008; and Temporary
Revision No. 006 To EA500 POH and
FAA-Approved Airplane Flight Manual,
THROTTLE STOPS, dated June 12, 2008.

(i) For POH/AFM P/N 06-121654: Tem-
porary Revision No. 007 To EA500 POH
and FAA-Approved Airplane Flight Manual,
L & R ENG CONTROL FAIL, dated June
12, 2008; and Temporary Revision No. 008
To EA500 POH and FAA-Approved Air-
plane Flight Manual, THROTTLE STOPS,
dated June 12, 2008.

(ii) For POH/AFM P/N 06-100106: Tem-
porary Revision No. 013 To EA500 POH
and FAA-Approved Airplane Flight Manual,
L & R ENG CONTROL FAIL, dated June
12, 2008; and Temporary Revision No.
014, To EA500 POH and FAA-Approved
Airplane  Flight Manual, THROTTLE
STOPS, dated June 12, 2008.

(2) For POH/AFM P/N 06-122204, inserting
Section 3, Emergency Procedures, Revision
1, dated June 25, 2008; and Section 4, Nor-
mal Procedures, Revision 1, dated June 25,
2008, satisfies the requirement specified in
paragraph (e)(1)(i) of this AD.

(3) Inspect and modify (as applicable) the throt-
tle quadrant assembly (TQA).

(4) If any TQA fails the inspection required in
paragraph (e)(3) of this AD, replace the TQA
with a TQA that passes the test procedure
set forth in Eclipse Aviation Alert Service Bul-
letin SB 500-76-001, REV B, dated July 22,
2008.

Before further flight after August 7, 2008 (the

effective date of this AD). If you previously
did this action per compliance with emer-
gency AD 2008-13-51, then you may take
“unless already done” credit for this portion
of the AD.

Before further flight after August 7, 2008 (the

effective date of this AD).

(i) If you have done all the actions of emer-

gency AD 2008-13-51 before August 7,
2008 (the effective date of this AD), an ap-
propriately-licensed mechanic must do the
inspection required by this AD at whichever
of the following occurs first:

(A) No later than the next maintenance check;

or

(B) Within the next 60 days after August 7,

2008 (the effective date of this AD).

(i) If you have not done all of the actions of

emergency AD 2008-13-51 as of August 7,
2008 (the effective date of this AD), an ap-
propriately-licensed mechanic must do the
inspection required by this AD before fur-
ther flight after August 7, 2008 (the effective
date of this AD). You may operate the air-
plane up to 10 hours time-in-service to
reposition the airplane to the service center
or maintenance facility doing the inspection
provided the flight(s) occur(s) within 30
days after August 7, 2008 (the effective
date of this AD).

Before further flight after the inspection where

any TQA failed.

Under 14 CFR section 43.7 of the Federal
Aviation Administration Regulations (14
CFR 43.7), the owner/operator holding at
least a private pilot certificate is allowed to
insert the AFM temporary revisions. Make
an entry into the aircraft logbook showing
compliance with this portion of the AD per
compliance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

Under 14 CFR section 43.7 of the Federal
Aviation Administration Regulations (14
CFR 43.7), the owner/operator holding at
least a private pilot certificate is allowed to
insert the AFM temporary revisions. Make
an entry into the aircraft logbook showing
compliance with this portion of the AD per
compliance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

Follow the instructions in Eclipse Aviation
Alert Service Bulletin SB 500-76-001, REV
B, dated July 22, 2008.

Replace the TQA using FAA-approved proce-
dures. Contact the FAA at the address in
paragraph (f) of this AD for an FAA-ap-
proved procedure.

Note: To get copies of the temporary
revisions specified in this AD, contact
Eclipse Aviation Corporation, 2503 Clark
Carr Loop, SE., Albuquerque, NM 87105, fax:

505—241-8802; e-mail:
customercare@eclipseaviation.com.

Alternative Methods of Compliance

(f) The Manager, Fort Worth Airplane
Certification Office, FAA, ATTN: Mitchell
Soth, FAA, 2601 Meacham Blvd, Fort Worth,
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Texas 76137; telephone: (817) 222-5104; fax:
(817) 222-5960, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

Material Incorporated by Reference

(g) You must use Eclipse Aviation Alert
Service Bulletin SB 500-76-001, REV B,
dated July 22, 2008, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Eclipse Aviation
Corporation, 2503 Clark Carr Loop, SE.,
Albuquerque, NM 87105, fax: 505—-241-8802;
e-mail: customercare@eclipseaviation.com.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas Gity, Missouri, on July 29,
2008.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-17786 Filed 8—-6—-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30620; Amdt. No 3280]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This Rule establishes,
amends, suspends, or revokes
STANDARD Instrument Approach
Procedures (SIAPs) and associated
Takeoff Minimums and Obstacle
Departure Procedures for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or

changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective August 7,
2008. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 7,
2008.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of federal_regulations/
ibr_locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are Available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
Establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators

description of Each SIAP and its
associated Takeoff Minimums or ODP
for an Identified airport is listed on FAA
form documents which are Incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—-15A, and 8260—15B when
required by an entry on 8260—-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
This, the advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the Associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
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Minimums and ODPs are impracticable

and contrary to the public interest and,

where applicable, that good cause exists
for making some SIAPs effective in less

than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule “ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and
(3)does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on July 25, 2008.
James J. Ballough,

Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Under Title 14, Code
of Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 25 SEP 2008

Galbraith Lake, AK, Galbraith Lake, Takeoff
Minimums and Obstacle DP, Orig

Ketchikan, AK, Ketchikan Intl, ILS OR LOC/
DME Z RWY 11, Amdt 7,

King Salmon, AK, King Salmon, RNAV (GPS)
Y RWY 29, Orig-A, CANCELLED

Scottsdale, AZ, Scottsdale, Takeoff
Minimums and Obstacle DP, Amdt 1

Los Angeles, CA, Los Angeles Intl, RNAV
(RNP) Z RWY 24L, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(RNP) Z RWY 24R, Orig

Santa Barbara, CA, Santa Barbara Muni,
RNAV (GPS) RWY 7, Orig-A

Denver, CO, Centennial, RNAV (GPS) RWY
28, Orig-A

Grand Junction, CO, Grand Junction Rgnl,
Takeoff Minimums and Obstacle DP, Amdt
11

Hayden, CO, Yampa Valley, RNAV (GPS) Y
RWY 10, Amdt 1

Hayden, CO, Yampa Valley, RNAV (GPS) Z
RWY 10, Orig-B, CANCELLED

Hayden, CO, Yampa Valley, RNAV (RNP) Z
RWY 10, Orig

Fort Myers, FL, Southwest Florida Intl, NDB
RWY 6, Amdt 5, CANCELLED

Fort Myers, FL, Southwest Florida Intl,
RADAR-1, Amdt 6, CANCELLED

Fort Myers, FL, Southwest Florida Intl,
RADAR-2, Orig, CANCELLED

St. Petersburg-Clearwater, FL, St. Petersburg-
Clearwater Intl, ILS OR LOC RWY 17L, ILS
RWY 17L (CAT II), Amdt 20

St. Petersburg-Clearwater, FL, St. Petersburg-
Clearwater Intl, ILS OR LOC/DME RWY
35R, Amdt 1

St. Petersburg-Clearwater, FL, St. Petersburg-
Clearwater Intl, RNAV (GPS) RWY 35R,
Amdt 1

Venice, FL, Venice Muni, NDB RWY 31,
Amdt 2

Venice, FL, Venice Muni, RNAV (GPS) RWY
13, Orig

Venice, FL, Venice Muni, RNAV (GPS) RWY
31, Orig

Venice, FL, Venice Muni, Takeoff Minimums
and Obstacle DP, Amdt 1

Wauchula, FL, Wauchula Muni, NDB RWY
36, Orig, CANCELLED

Canon, GA, Franklin County, RNAV (GPS)
RWY 8, Orig

Canon, GA, Franklin County, RNAV (GPS)
RWY 26, Orig

Canon, GA, Franklin County, Takeoff
Minimums and Obstacle DP, Orig

Claxton, GA, Claxton-Evans County, GPS
RWY 9, Orig, CANCELLED

Claxton, GA, Claxton-Evans County, RNAV
(GPS) RWY 9, Orig

Claxton, GA, Claxton-Evans County, Takeoff
Minimums and Obstacle DP, Orig

Hinesville, GA, Liberty County, NDB-A,
Amdt 3, CANCELLED

Hinesville, GA, Liberty County, RNAV (GPS)
RWY 32, Orig-A, CANCELLED

Thomasville, GA, Thomasville Rgnl, ILS OR
LOCRWY 22, Orig

Thomasville, GA, Thomasville Rgnl, LOC
RWY 22, Amdt 4, CANCELLED

Thomasville, GA, Thomasville Rgnl, NDB
RWY 22, Amdt 5

Clinton, IA, Clinton Muni, NDB RWY 14,
Amdt 5, CANCELLED

Weiser, ID, Weiser Muni, RNAV (GPS)-A,
Orig

Weiser, ID, Weiser Muni, Takeoff Minimums
and Obstacle DP, Orig

Jeffersonville, IN, Clark Rgnl, ILS OR LOC
RWY 18, Amdt 2

Knox, IN, Starke County, RNAV (GPS) RWY
18, Orig

Knox, IN, Starke County, Takeoff Minimums
and Obstacle DP, Orig

Knox, IN, Starke County, VOR RWY 18,
Amdt 2

Valparaiso, IN, Porter Gounty Muni, RNAV
(GPS) RWY 9, Amdt 1

Westminster, MD, Carroll County Rgnl/Jack
B. Poage Field, VOR-A, Amdt 1A,
CANCELLED

Bangor, ME, Bangor Intl, RADAR-A, Amdt 4B

Charlevoix, MI, Charlevoix Muni, RNAV
(GPS) RWY 9, Amdt 1

Hancock, MI, Houghton County Memorial,
NDB OR GPS RWY 31, Amdt 11C,
CANCELLED

Hancock, MI, Houghton County Memorial,
RNAV (GPS) RWY 31, Orig

Sedalia, MO, Sedalia Memorial, Takeoff
Minimums and Obstacle DP, Orig

Tarkio, MO, Gould Peterson Muni, RNAV
(GPS) RWY 18, Orig

Tarkio, MO, Gould Peterson Muni, RNAV
(GPS) RWY 36, Orig

Tarkio, MO, Gould Peterson Muni, Takeoff
Minimums and Obstacle DP, Orig

Bay St. Louis, MS, Stennis Intl, RNAV (GPS)
RWY 36, Amdt 1

Picayune, MS, Picayune Muni, RNAV (GPS)
RWY 18, Amdt 1

Picayune, MS, Picayune Muni, RNAV (GPS)
RWY 36, Amdt 1

Prentiss, MS, Prentiss-Jefferson Davis
County, RNAV (GPS) RWY 12, Orig

Prentiss, MS, Prentiss-Jefferson Davis
County, RNAV (GPS) RWY 30, Amdt 1

Prentiss, MS, Prentiss-Jefferson Davis
County, Takeoff Minimums and Obstacle
DP, Orig

Helena, MT, Helena Rgnl, ILS OR LOC'Y
RWY 27, Amdt 2

Helena, MT, Helena Rgnl, ILS OR LOC Z
RWY 27, Orig

Helena, MT, Helena Rgnl, LOC/DME BC-C,
Amdt 4

Helena, MT, Helena Rgnl, NDB-D, Amdt 3

Helena, MT, Helena Rgnl, RNAV (GPS) RWY
9, Amdt 1

Helena, MT, Helena Rgnl, RNAV (GPS) RWY
23, Orig

Helena, MT, Helena Rgnl, RNAV (GPS) RWY
27, Amdt 1

Helena, MT, Helena Rgnl, Takeoff Minimums
and Obstacle DP, Amdt 9

Helena, MT, Helena Rgnl, VOR-A, Amdt 15

Helena, MT, Helena Rgnl, VOR/DME-B,
Amdt 7

Broken Bow, NE, Broken Bow Muni, GPS
RWY 14, Orig, CANCELLED

Broken Bow, NE, Broken Bow Muni, RNAV
(GPS) RWY 14, Orig

Broken Bow, NE, Broken Bow Muni, RNAV
(GPS) RWY 32, Amdt1

Kimball, NE, Kimball Muni/Robert E Arraj
Field, NDB RWY 28, Amdt 2, CANCELLED

Lincoln, NE, Lincoln, RNAV (GPS) RWY 18,
Amdt 1

Lincoln, NE, Lincoln, RNAV (GPS) RWY 36,
Amdt 1

Lincoln, NE, Lincoln, Takeoff Minimums and
Obstacle DP, Orig

Belmar/Farmingdale, NJ, Monmouth
Executive, LOC RWY 14, Orig-A,
CANCELLED

Plattsburgh, NY, Plattsburgh Intl, ILS OR
LOC RWY 17, Amdt 1C, CANCELLED

Saratoga Springs, NY, Saratoga County,
Takeoff Minimums and Obstacle DP, Amdt
3

Ponca City, OK, Ponca City Rgnl, ILS OR
LOC/DME RWY 17, Amdt 3
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Ponca City, OK, Ponca City Rgnl, RNAV
(GPS) RWY 17, Amdt 1

Ponca City, OK, Ponca City Rgnl, RNAV
(GPS) RWY 35, Amdt 1

Johnstown, PA, John Murtha Johnstown-
Cambria Co, Takeoff Minimums and
Obstacle DP, Amdt 4

Monongahela, PA, Rostraver, VOR-A, Amdt
5, CANCELLED

Zelienople, PA, Zelienople Muni, Takeoff
Minimums and Obstacle DP, Amdt 3

Walterboro, SC, Lowcountry Rgnl, GPS RWY
23, Orig, CANCELLED

Watertown, SD, Watertown Rgnl, LOC/DME
BCRWY 17, Amdt 10

Nashville, TN, Nashville Intl, Takeoff
Minimums and Obstacle DP, Amdt 7

Selmer, TN, Robert Sibley, NDB OR GPS
RWY 17, Amdt 5, CANCELLED

Selmer, TN, Robert Sibley, RNAV (GPS) RWY
17, Orig

Selmer, TN, Robert Sibley, RNAV (GPS) RWY
35, Orig

Selmer, TN, Robert Sibley, Takeoff
Minimums and Obstacle DP, Orig

Castroville, TX, Castroville Muni, NDB RWY
33, Amdt 4, CANCELLED

Port Lavaca, TX, Calhoun County, NDB RWY
14, Amdt 4B, CANCELLED

Victoria, TX, Victoria Rgnl, NDB RWY 12L,
Amdt 4C, CANCELLED

Tappahannock, VA, Tappahannock-Essex
County, RNAV (GPS) RWY 10, Amdt 1

Tappahannock, VA, Tappahannock-Essex
County, RNAV (GPS) RWY 28, Amdt 1

Tomahawk, WI, Tomahawk Regional, RNAV
(GPS) RWY 9, Amdt 1

Tomahawk, WI, Tomahawk Regional, RNAV
(GPS) RWY 27, Amdt 1

Tomahawk, WI, Tomahawk Regional, Takeoff
Minimums and Obstacle DP, Orig

Morgantown, WV, Morgantown Muni-WLB
Hart Field, VOR/DME RWY 18, Amdt 7,
CANCELLED

Casper, WY, Natrona County Intl, ILS OR
LOC RWY 3, Amdt 6

Casper, WY, Natrona County Intl, ILS OR
LOC RWY 8, Amdt 25

Casper, WY, Natrona County Intl, RNAV
(GPS) RWY 3, Amdt 1

Casper, WY, Natrona County Intl, RNAV
(GPS) RWY 8, Amdt 1

Casper, WY, Natrona County Intl, RNAV
(GPS) Y RWY 3, Orig, CANCELLED

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, RNAV (GPS) RWY 9, Amdt 1

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, RNAV (GPS) RWY 13, Amdt 1

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, RNAV (GPS) RWY 31, Amdt 1
On July 22, 2008 (73 FR 42520) the FAA

published an Amendment in Docket No.

30618, Amdt No. 3278 to Part 97 of the

Federal Aviation Regulations under section

97.25 effective September 25, 2008 which is

corrected to read as follows:

Barter Island, AK, Barter Island, LRRS, NDB
RWY 7, Orig, CANCELLED

[FR Doc. E8-17614 Filed 8-6-08; 8:45 am]|
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 241 and 271

[Release Nos. 34-58288, IC—28351; File No.
S$7-23-08]

Commission Guidance on the Use of
Company Web Sites

AGENCY: Securities and Exchange
Commission.

ACTION: Interpretation; solicitation of
comment.

SUMMARY: We are publishing this
interpretive release to provide guidance
regarding the use of company Web sites
under the Exchange Act and the
antifraud provisions of the federal
securities laws. We are soliciting
comment on issues relating to company
use of technology generally in providing
information to investors.

DATES: Effective Date: August 7, 2008.
Comment Date: Comments should be
received on or before November 5, 2008.
ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/interp.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number S7-23-08 on the subject line;
or

o Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments in triplicate
to Secretary, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-1090.

All submissions should refer to File
Number S7-23-08. This file number
should be included on the subject line
if e-mail is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s Web site (http://
www.sec.gov/rules/interp.shtml).
Comments are also available for public
inspection and copying in the
Commission’s Public Reference Room,
100 F Street, NE., Washington, DC
20549 on official business days between
the hours of 10 a.m. and 3 p.m. All
comments received will be posted
without change; we do not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Cohan, Kim McManus or Mark
Vilardo, Special Counsels in the Office
of Chief Counsel, Division of
Corporation Finance, at (202) 551-3500,
100 F Street, NE., Washington, DC
20549.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction and Overview
A. Introduction
B. Overview of Exchange Act Rules on the
Use of Company Web sites
1I. Application of Certain Provisions of the
Federal Securities Laws to Information
Presented on Company Web sites
A. Evaluation of ‘“Public” Nature of
Information on Company Web sites
1. Whether and When Information Is
“Public” for Purposes of the
Applicability of Regulation FD
. Satisfaction of Public Disclosure
Requirements of Regulation FD
B. Antifraud and Other Exchange Act
Provisions
1. Effect of Accessing Previously Posted
Materials or Statements on Company
Web sites
2. Hyperlinks to Third-Party Information
3. Summary Information
4. Interactive Web site Features
C. Disclosure Controls and Procedures
D. Format of Information and Readability
III. Request for Comment

N

1. Introduction and Overview
A. Introduction

In its February 2008 Progress Report,
the Federal Advisory Committee on
Improvements to Financial Reporting
recommended that we provide more
guidance as to how companies can use
their Web sites to provide information
to investors in compliance with the
federal securities laws, particularly with
respect to the Securities Exchange Act
of 1934 (the “Exchange Act”).1
Prompted, in part, by this report, we
believe that to encourage the continued
development of company Web sites as a
significant vehicle for the dissemination
to investors of important company
information, it is an appropriate time to
provide additional Commission
guidance specifically addressing
company Web sites.2 While we
addressed certain discrete Internet
issues relating to the Securities Act of

1 See Progress Report of the SEC Advisory
Committee on Improvements to Financial
Reporting, Release No. 33—-8896 (Feb. 14, 2008)
(“CIFiR Progress Report”), available at http://
www.sec.gov/rules/other/2008/33-8896.pdf.

2In this release the term “company Web site” and
the use of the term “Web site”” in the context of
companies refer to public (Internet) company sites,
as distinguished from private (intranet) sites. A
company Web site is maintained by or for the
company and contains information about the
company.
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1933 (the “Securities Act”) in 2005, we
last provided guidance in 2000 on the
electronic delivery of disclosure
documents, company liability for Web
site content, as well as other matters.*
We noted then that, given the speed at
which technological advances are
developing, and the translation of those
technologies into investor tools, we
expected to revisit the guidance
provided at that time in order to update
and supplement it as appropriate.>

Given the development and
proliferation of company Web sites
since 2000, and our expectation that
continued technological advances will
further enhance the quality, not just the
quantity, of information delivered and
available to investors on such Web sites,
as well as the speed at which such
information reaches the market, we are
issuing this interpretive release © to
provide additional guidance on the use
of company Web sites with respect to
the antifraud provisions and certain
relevant Exchange Act provisions of the
federal securities laws.” Our guidance
focuses principally on: 8

e When information posted on a
company Web site is “public” for
purposes of the applicability of
Regulation FD;

e Company liability for information
on company Web sites—including
previously posted information,
hyperlinks to third-party information,
summary information and the content of
interactive Web sites;

3 See Securities Offering Reform, Release No. 33—
8591 (Aug. 3, 2005) [70 FR 44721] (“Securities
Offering Reform Release”).

4 See Use of Electronic Media, Release No. 33—
7856 (Apr. 28, 2000) [65 FR 25843] (2000
Electronics Release™).

5 See id. at Section IL.D.

6 We do not view the guidance in this release as
a delineation of the outer limits of how technology
can or should be used on company Web sites.

7In addition to the Exchange Act, companies
must also consider whether their Web sites may
involve issues under the Securities Act, which we
discussed in our 2000 Electronics Release. For
example, a company in registration must consider
the application of Section 5 of the Securities Act to
all of its communications with the public—
including information on a company’s Web site. See
2000 Electronics Release, supra note 4. This
consideration is important with regard to any
company engaged in offering and selling its
securities, including companies engaged in
continuous offerings of their securities, such as
mutual funds. Because our rules adopted as part of
Securities Offering Reform in 2005 answered many
of the key issues relating to company Web site use
under the Securities Act, this release will focus on
the antifraud provisions and certain Exchange Act
provisions only. See Securities Offering Reform
Release, supra note 3; Securities Act Rule 433 [17
CFR 230.433].

8 For purposes of this release generally, we are
using the term “company” to refer to entities that
are corporations, partnerships and other types of
registrants subject to the periodic reporting and
antifraud provisions of the Exchange Act, including
registered investment companies.

o The types of controls and
procedures advisable with respect to
such information; and

e The format of information
presented on a company Web site, with
the focus on readability, not printability.

We have long recognized the vital role
of the Internet and electronic
communications in modernizing the
disclosure system under the federal
securities laws and in promoting
transparency, liquidity and efficiency in
our trading markets.9 Central to the
effective operation of our trading
markets is the ongoing dissemination of
information by companies about
themselves and their securities. A
reporting company’s reports that it files
under the Exchange Act and other
publicly available information form the
basis for the market’s evaluation of the
company and the pricing of its
securities, and investors in the
secondary market use that information
in making their investment decisions.

Ongoing technological advances in
electronic communications have
increased both the markets’ and
investors’ demand for more timely
company disclosure and the ability of
companies to capture, process and
disseminate this information to market
participants. Indeed, one of the key
benefits of the Internet is that
companies can make information
available to investors quickly and in a
cost-effective manner. Recently, we
noted that approximately 80% of
investors in mutual funds in the United
States have access to the Internet in
their homes.0 Investors are turning

9 See, e.g., The Impact of Recent Technological
Advances on the Securities Markets (Sept. 1997)
(available at http://www.sec.gov/news/studies/
techrp97.htm). In this report, we stated that we
were mindful of the benefits of increasing use of
new technologies for investors and the markets, and
have encouraged experimentation and innovation
by adopting flexible interpretations of the federal
securities laws. We noted that our approach has
balanced the goals of promoting the benefits of
electronic media, with the need to protect investors
and the integrity of the markets from fraud and
abuse. We also emphasized the importance of
continued coordination with market participants
and federal, state and international regulators as
technological advances develop. See also Securities
Offering Reform Release, supra note 3.

10 See Internet Availability of Proxy Materials,
Release No. 34-55146, at Section I (Jan. 22, 2007)
[72 FR 4147] (“Internet Proxy Release”). The
Investment Company Institute reported that, in
2006, 92% of mutual fund shareholders had
Internet access. See Sandra West & Victoria
Leonard-Chambers, Ownership of Mutual Funds
and Use of the Internet, 2006, Investment Company
Institute Research Fundamentals (Oct. 2006),
available at http://ici.org/stats/res/fm-v15n6.pdf. In
2005, that figure was at 88%. Additionally, the
Investment Company Institute reported that 79% of
all U.S. adults had Internet access in 2005. See
Sandra West & Victoria Leonard-Chambers, Mutual
Fund Shareholders’ Use of the Internet, 2005,
Investment Company Institute Research

increasingly to electronic media and to
company and third-party Web sites as
sources of information to aid in their
investment decisions, particularly since
many types of investment-related
company information are available only
in electronic form. We believe that the
Internet has helped to transform the
trading markets by enabling many retail
investors to have ready access to
company information.?

Through the years, we have taken a
number of steps to encourage the
dissemination of information
electronically via the Internet, as we
believe that widespread access to
company information is a key
component of our integrated disclosure
scheme, the efficient functioning of the
markets, and investor protection. Today,
all companies must make their
Commission filings electronically
through our Electronic Data Gathering,
Analysis and Retrieval (“EDGAR”)
system,12 and we provide free access to
EDGAR on a real-time basis through our
Internet Web site, www.sec.gov.13 In
addition to our ongoing efforts to
improve and modernize EDGAR, we
have encouraged, and recently proposed
requiring,# companies to provide

Fundamentals (Feb. 2006), available at http://
www.ici.org/pdf/fm-v15n2.pdf. According to the
Pew Internet & American Life Project, as of an
October-December 2007 survey, 75% of adults use
the Internet. See http://www.pewinternet.org/
trends/User_Demo_2.15.08.htm.

11 See, e.g., Acceleration of Periodic Report Filing
Dates and Disclosure Concerning Web site Access
to Reports, Release No. 33—8128, at Section IL.D.1
(Sept. 5, 2002) [67 FR 58480] (‘“Accelerated Periodic
Report Filing Release™) (“‘Online access to Internet
information also helps to democratize the capital
markets by enabling many small investors to access
corporate information.”).

12 A limited number of forms continue to be
permitted to be filed in paper. For example, we
permit paper filing of Form 1-A [17 CFR 239.90]
and Form 144 [17 CFR 239.144]. In addition, SEC
registered investment advisers make some of their
filings electronically through the Investment
Adviser Registration Depository.

13 Since 1983, when the Commission first began
to develop an electronic disclosure system, we have
been continually improving and modernizing
electronic access to companies’ Commission filings,
as well as requiring more forms to be filed
electronically rather than in paper. The pilot
program for EDGAR was established in the early
1980s pursuant to a Congressional mandate and the
system was fully implemented, effective January 30,
1995. For a summary of the development of
EDGAR, see the staff’s report, “Electronic Filing and
the EDGAR System: A Regulatory Overview,” (Oct.
3, 2006), available at http://www.sec.gov/info/
edgar/regoverview.htm.

14On May 30, 2008, we published proposed rule
amendments requiring companies to provide their
financial statements, including financial statement
footnotes and schedules, in interactive data format
on EDGAR. The proposed rules would require a
company to provide such interactive data in its
annual and quarterly reports, transition reports, and
Securities Act registration statements. Companies
that maintain Web sites also would be required to

Continued
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financial information on EDGAR in
interactive data files, which would
make financial information easier for
investors to analyze, as well as help
automate regulatory filings and business
information processing. We also
proposed rule amendments requiring
mutual funds to provide certain key
information from their prospectuses in
interactive data format.15 Interactive
data has the potential to increase the
speed, accuracy and usability of
financial and other disclosure, and
eventually to reduce costs.16

As we have developed EDGAR to
facilitate and promote electronic
availability of information, we also have
encouraged companies to make their
Commission filings and other company
information available on their Web sites.
We believe that company disclosure
should be more readily available to
investors in a variety of locations and
formats to facilitate investor access to
that information. Although our rules do
not require reporting companies to
establish or maintain Web sites, our
rules do promote and, in some cases
require, companies to use Web sites to
make required disclosures.1”

A company’s Web site is an obvious
place for investors to find information

post this new interactive data on their Web sites.
See Interactive Data to Improve Financial
Reporting, Release No. 33—8924 (May 30, 2008) [73
FR 32794] (“Interactive Data Proposing Release”).

15 See Interactive Data For Mutual Fund Risk/
Return Summary, Release No. 33-8929 (June 10,
2008) [73 FR 35442] (“Mutual Fund Interactive Data
Proposing Release,” together with the Interactive
Data Proposing Release supra note 14, the
“Interactive Data Proposing Releases”).

16 Companies create interactive data files by
defining—or “‘tagging”’—their financial statements
using elements and labels from a standard list of
interactive data tags. Data tagging provides a format
for enhancing financial and other reporting data
using electronic formats such as eXtensible Mark-
Up Language (XML) and its derivatives, such as
eXtensive Business Reporting Language (XBRL).
General information concerning interactive data is
available on our Web site at http://www.sec.gov/
spotlight/xbrl.shtml. See also XBRL Voluntary
Financial Reporting Program on the EDGAR
System, Release No. 33-8529 (Feb. 3, 2005) [70 FR
6556]; and Extension of Interactive Data Voluntary
Reporting Program on the EDGAR System to
Include Mutual Fund Risk/Return Summary
Information, Release No. 33—-8823 (July 11, 2007)
[72 FR 39290].

17 See Section LB, infra. See also Exchange Act
Section 16(a)(4)(C) [15 U.S.C. 78(p)(a)(4)(C)]. This
section was enacted pursuant to the Sarbanes-Oxley
Act of 2002 [Pub. L. No. 107-204, 116 Stat. 745
(2002)] and requires that companies post Section 16
reports on their Web site if they maintain one.
Section 16(a)(4)(C) evidences Congress’s recognition
of the informational utility of company Web sites.
While our rules do not require companies to
establish Web sites, the New York Stock Exchange
does require its listed companies, with certain
exceptions, to establish and maintain their own
Web sites. See NYSE Listed Company Manual,
Section 303A.14.

about the company,!8 and a substantial
majority of large public companies
already provide access to their
Commission filings through their Web
sites.19 Technological advances, and the
reduced costs associated with the
implementation of technologies over
time, now allow companies to include
more “interactive” and current
information on their Web sites than was
the case previously, thereby moving
Web sites away from the filing cabinet
or “‘static” paradigm to a ““dynamic”
paradigm, one shaped by the market’s
desire for more current, searchable and
interactive information.2° We recognize
that allowing companies to present data
in formats different from those dictated
by our forms or more technologically
advanced than EDGAR may be
beneficial to investors.21 Indeed,
because we recognize the enormous
potential for the Internet to promote the

18 Since their first appearance on the World Wide
Web, company Web sites typically have included
copies of Commission filings or a hyperlink to the
Commission’s EDGAR database, along with certain
other previously posted historical information, such
as earnings releases. Some companies also have
provided limited “real-time” information, such as
stock data links. For a discussion of the content of
company Web sites in 1998 and prior years, see
generally Robert Prentice et al., Corporate Web site
Disclosure and Rule 10b-5: An Empirical
Evaluation, 36 Am. Bus. L.].531 (‘“Prentice”);
Howard M. Friedman, Securities Regulation in
Cyberspace §10.01 (3rd ed. Supp. 2006)
(“Friedman’).

19 A 2002 study by our Office of Economic
Analysis revealed that approximately 83% of
companies with a public float of at least $75 million
(other than registered investment companies)
provide some form of access to their Commission
filings through their Web sites, either via a
hyperlink with a third-party service providing real-
time access to the filings (45%), by posting the
filings directly on their Web sites (29%) or via a
hyperlink to our EDGAR database (15%). See
Accelerated Periodic Report Filing Release, supra
note 11.

20 For example, web pages created in a “dynamic”
format, such as “active server page,” are database
driven, permitting automatic updating of the
content. This differs from the traditional, ‘“‘static”
HTML pages that can only be altered by the
webmaster. “Push” technology, such as e-mail
alerts or “RSS” feeds, enables the automatic,
electronic dissemination of new information on the
site to subscribers. “Interactive” investor-related
tools and functionality, such as “blogs” and
electronic shareholder forums, promote direct
communications with companies, their officers and
other representatives.

21 As we noted in a recent release, Shareholder
Choice Regarding Proxy Materials, Release No. 34—
56135, at Section VI.C.1 (Jul. 26, 2007) [72 FR
42221] (“Shareholder Choice Release”):
“Information in electronic documents is often more
easily searchable than information in paper
documents. Shareholders will be better able to go
directly to any section of the document that they
are particularly interested in. The amendments also
will permit shareholders to more easily evaluate
data and transfer data using analytical tools such as
spreadsheet programs. Such tools enable users to
compare relevant data about several companies
more easily.”

goals of the federal securities laws,22 we
wish to continue to encourage
companies to develop their Web sites in
compliance with the federal securities
laws so that they can serve as effective
information and analytical tools for
investors.23 Enhanced company Web
site presentation of information can
benefit investors of all types by enabling
them to gather information about a
company at a level of detail they believe
is satisfactory for their purposes.24

B. Overview of Exchange Act Rules on
the Use of Company Web Sites

We have issued a series of interpretive
releases and rules that promote the use
of company Web sites as a means for
companies to communicate and provide
information to investors under the
Securities Act and the Exchange Act.25
A fundamental principle underlying
these interpretations and rules is that,
where access is freely available to all,
use of electronic media is at least equal
to other methods of delivering
information or making it available to
investors and the market. Further, we
have recognized that, in some cases,
allowing companies to provide
information on their Web sites has
advantages for investors over mandating
that EDGAR serve as the exclusive
venue and format for company

22 See, e.g., SEC v. Capital Gains Research
Bureau, Inc., 375 U.S. 180, 186 (1963) (explaining
that the purpose common to the securities laws was
to “substitute a philosophy of full disclosure for the
philosophy of caveat emptor”).

23 While EDGAR and the Commission’s Web site
continue to serve as the core source of companies’
securities-related information online, we recognize
that the technological capacities of company Web
sites may allow for presentation and manipulation
of large quantities of data in ways that exceed
EDGAR'’s current capacities. For example, while the
recently introduced RSS feed on the Commission’s
Web site allows access to documents in interactive
data format in the pilot program, some commercial
and company Web sites enable users to receive the
filings of companies of their choice.

24]n discussing the use of company Web sites to
provide information in a tiered format, the Federal
Advisory Committee on Improvements to Financial
Reporting recently observed in its February 2008
Progress Report: ““A valuable element of many of
such [company] Web site presentations is that they
present the most important general information
about a company on the opening page, with
embedded links that enable the reader to drill down
to more detail by clicking on the links. In this way,
viewers can follow a path into, and thereby obtain
increasingly greater details about, the financial
statements, a company’s strategy and products, its
management and corporate governance, and its
many other areas in which investors and others may
have an interest.” See CIFiR Progress Report, supra
note 1.

25 See generally 2000 Electronics Release, supra
note 4; Use of Electronic Media for Delivery
Purposes, Release No. 33-7233 (Oct. 6, 1995) [60 FR
53458] (“1995 Electronics Release”); Use of
Electronic Media by Broker-Dealers, Release No.
33-7288 (May 9, 1996) [61 FR 24643] (1996
Electronics Release”).
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disclosures.26 Indeed, today we have
reached a point where the availability of
information in electronic form—
whether on EDGAR or a company Web
site—is the superior method of
providing company information to most
investors, as compared to other
methods.

Our rules and interpretations that
promote the use of Web sites generally
work in two different respects. First,
when delivery of documents is required
under the federal securities laws, we
have encouraged the delivery in
electronic format or recognized that
electronic access can satisfy delivery—
hence, prospectuses and proxy materials
can be delivered or otherwise made
available using electronic
communications and the Internet in
certain circumstances.2” Indeed with
respect to proxy materials, certain
companies are required to post their
proxy materials on a specified, publicly
accessible Internet Web site (other than
EDGAR) and provide record holders
with a notice informing them that the
materials are available and explaining
how to access those materials.28 Second,

26 See, e.g., Regulation G [17 CFR 244.100];
Instruction 2 to Item 407(b)(2) of Regulation S-K
[17 CFR 229.407(b)(2)]; Exchange Act Rule 12d-
2(c)(2)(iii) [17 CFR 240.12d-2(c)(2)(ii)]. See
generally Accelerated Periodic Report Filing
Release, supra note 11, at Section IV.B.1.

27 See Securities Act Rule 172 [17 CFR 230.172];
Securities Offering Reform Release, supra note 3;
Internet Proxy Release, supra note 10; Enhanced
Disclosure and New Prospectus Delivery Option for
Registered Open-End Management Investment
Companies, Release No. 33-8861 (Nov. 30, 2007)
[72 FR 67790] (“Mutual Fund Summary Prospectus
Proposing Release”) (proposing to permit funds to
satisfy their prospectus delivery obligations by
sending or giving key information directly to
investors in the form of a summary prospectus and
providing the statutory prospectus on an Internet
Web site).

28 See Shareholder Choice Release, supra note 21.
While large accelerated filers, not including
registered investment companies, are currently
required to comply with these rules, starting
January 1, 2009, these rules will apply to all filers
and other soliciting parties. Perhaps the most
significant change effected by this rulemaking is the
shift whereby electronic availability can serve as
the default means of delivery, with shareholders
having to “opt out” to receive paper delivery. The
requirement that any shareholder lacking Internet
access, or preferring delivery of a paper copy of the
proxy materials, can make a permanent request to
receive a paper copy of the proxy materials (and all
future proxy materials) at no charge mitigates
concerns about Internet access. In adopting these
notice and access model rules, we recognized that
“[a]s technology continues to progress, accessing
the proxy materials on the Internet should increase
the utility of our disclosure requirements to
shareholders. Information in electronic documents
is often more easily searchable than information in
paper documents. Shareholders will be better able
to go directly to any section of the document that
they are particularly interested in.”” Id. at Section
VI.C.1. It is significant to note that these rules
neither require, nor permit, solicitations pursuant to
the notice and access model with respect to
business combination transactions. Based on

where disclosure of information is
required under the Exchange Act, we
have allowed companies to make such
information available to investors on
their Web sites with their Web sites
serving, depending on the circumstance,
as a supplement to EDGAR, as an
alternative to EDGAR, or as a stand-
alone method of providing information
to investors independent of EDGAR.

When a company Web site serves as
a supplement to EDGAR, company
information is available both on EDGAR
and on the company’s Web site. We
have promoted this supplemental use of
Web sites by requiring, for example,
that:

e Companies disclose their Web site
addresses in annual reports on Form
10-K and state whether their Exchange
Act reports are available on their Web
sites; 29

e Mutual funds disclose in their
prospectuses whether shareholder
reports are available on their Web sites,
and if not, why not; 30

¢ Companies make their Exchange
Act reports available on their Web sites
as a condition to incorporating by
reference previously filed reports into
prospectuses filed as part of registration
statements on Form S—1 or Form S—
11;31

e Companies post on their Web sites,
if they have one, all beneficial
ownership reports filed by officers,
directors and principal security holders
under Section 16(a) of the Exchange
Act; 32 and

statistics compiled by Broadridge, a proxy
distribution service provider, beneficial owner
(which include retail investors) participation in
proxy voting has diminished since the adoption of
the notice and access model rules. See Broadridge,
Notice & Access: Statistical Overview of Use with
Beneficial Shareholders as of May 31, 2008,
available at http://broadridge.com/notice-and-
access/NAStatsStory.pdf.

29 Accelerated filers and large accelerated filers
are required to disclose this information. Non-
accelerated filers are encouraged to do so. See Item
101(e) of Regulation S-K [17 CFR 229.101(e)].

30 See Item 1(b) of Form N—1A. See also Item
1.1.d. of Form N-2 (providing a similar requirement
for closed-end funds).

31 See Form S—1, General Instruction VILF [17
CFR 239.11]; Form S—11, General Instruction H.6
[17 CFR 239.18]. In the adopting release for the
Form S-11 amendments, we noted that companies
could satisfy this requirement by “including
hyperlinks directly to the reports or other materials
filed on EDGAR or on another third-party Web site
where the reports or other materials are made
available in the appropriate timeframe and access
to the reports or other materials is free of charge to
the user.” See Revisions to Form S-11 to Permit
Historical Incorporation by Reference, Release No.
33-8909, at Section I.B.1(a) (Apr. 10, 2008) [73 FR
20512].

32 See Exchange Act Section 16(a)(4)(C) and Rule
16a—3(k) [17 CFR 240.16a-3(k)]. See also Mandated
Electronic Filing and Web site Posting for Forms 3,
4 and 5, Release No. 33-8230 (May 7, 2003) [68 FR
25787].

e Companies post on their Web sites,
if they have one, notice of their intent
to delist or deregister their securities.33

In addition, we have proposed in the
Interactive Data Proposing Releases that
companies that maintain Web sites be
required to post their interactive data
files on their Web sites.34

In some situations, we have given
companies the choice and flexibility of
satisfying an Exchange Act disclosure
requirement either by filing the
disclosure on EDGAR or by making it
available on the company’s Web site,
thereby using company Web sites as an
alternative to EDGAR. For example:

e A company may disclose non-
GAAP financial measures and
Regulation G required information on its
Web site; 3°

e An asset-backed issuer may post
disclosure of static pool data on its Web
site rather than filing it on EDGAR; 36

e A company may provide its audit,
nominating or compensation committee
charters on its Web site as an alternative
to providing them in its proxy or
information statement; 37

33 See Exchange Act Rule 12d2-2(c)(2)(iii) [17
CFR 240.12d2-2(c)(2)(iii)]. See also Exchange Act
Rule 12d2-2(c)(3) [17 CFR 240.12d2-2(c)(3)]
(imposing a similar requirement on a national
securities exchange to post on its Web site any
notice it receives from a company indicating the
company has determined to withdraw a class of
securities from listing and/or registration on the
exchange).

34 See Interactive Data Proposing Release, supra
note 14; and Mutual Fund Interactive Data
Proposing Release, supra note 15.

35 See Conditions for Use of Non-GAAP Financial
Measures, Release No. 33-8176 (Jan. 22, 2003) [68
FR 4819]. In that release, we recommended that
companies provide ongoing Web site access to this
information for a period of at least 12 months.
Although we understand that some companies may
be reducing such Web site access to a single quarter,
we continue to believe that companies should
retain the information on their Web sites for 12
months. We believe such a retention time period is
appropriate to enable quarter-to-quarter
comparisons. Financial information disclosed on
Web sites is still subject to the limitations on
disclosure of non-GAAP financial information set
forth in Regulation G. See id.

36 See Asset-Backed Securities, Release No. 33—
8518, at Section III.B.4.b. (Dec. 22, 2004) [70 FR
1505] (“Asset-Backed Release”) (discussing the
ability to post disclosure of static pool data that is
required in registered sales of asset-backed
securities on Web sites rather than filing it on
EDGAR, subject to certain conditions). In this
context, we resolved the potential conflict between
the need to include material information in a
prospectus offering asset-backed securities and the
technical limitations of EDGAR that may have
limited the ability of asset-backed issuers to provide
that information in the format most useful for
investors by adopting an alternative
accommodation via which the information posted
on a Web site will be deemed to be included in the
prospectus when done in compliance with Item 312
of Regulation S-T [17 CFR 232.312].

37 See Instruction 2 to Item 407(b)(2) of
Regulation S-K [17 CFR 229.407(b)(2)]. As we noted
above, the New York Stock Exchange has also

Continued
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e A company may disclose a material
amendment to its code of ethics, or a
material waiver of a provision of its
code of ethics, by posting the
information on its Web site rather than
filing a Form 8-K; 38 and

e A company may provide
information regarding board member
attendance at the annual shareholder
meeting on its Web site rather than in
its proxy statement.3°

Finally, we have recently recognized
that, in very limited circumstances, a
company’s Web site can even serve as
a standalone method of providing
information to investors wholly
independent of EDGAR. We have
permitted certain foreign private issuers
to use their Web sites as the primary or
stand-alone source of information about
the company as a basis for maintaining
an exemption from Exchange Act
registration and reporting requirements,
under certain circumstances.4©

implemented rules that recognize the value of
company Web sites as an important source of
corporate governance information. See, e.g., NYSE
Listed Company Manual, Sections 303A.10 and
303A.14 and note 17 supra.

38 See Item 406(d) of Regulation S-K [17 CFR
229.406(d)]; Item 5.05(c) of Form 8-K [17 CFR
249.308].

39 See Instruction to Item 407(b)(2) of Regulation
S—K.

40We recently adopted new Exchange Act Rule
12h-6 [17 CFR 240.12h-6] and accompanying rule
amendments to extend the Exchange Act Rule
12g3-2(b) [17 CFR 240.12g3-2(b)] exemption to a
foreign private issuer and prior Form 15 filer
immediately upon its termination of reporting
under Rule 12h—6. To maintain that exemption, the
company must publish specified home country
documents in English on its Internet Web site or
through an electronic information delivery system
generally available to the public in its primary
trading markets. See Termination of a Foreign
Private Issuer’s Registration of a Class of Securities
under Section 12(g) and Duty to File Reports Under
Section 13(a) or 15(d) of the Securities Exchange
Act of 1934, Release No. 34-55540 (Mar. 27, 2007)
[72 FR 16933]. The purpose of these provisions, and
the additional changes that have been proposed to
the availability of the exemption from registration
pursuant to Rule 12g3-2(b), is to provide U.S.
investors with Internet access to ongoing material
information about a foreign private issuer that is
required by its home country following its
termination of reporting under Rule 12h-6. See
Exemption from Registration under Section 12(g) of
the Securities Exchange Act of 1934 for Foreign
Private Issuers, Release No. 34-57350 (Feb. 19,
2008) [73 FR 10101]. We also recently proposed
rules that would permit exchange-traded funds to
be actively managed provided certain conditions
are met, including that fund composition
information is maintained every business day on a
publicly accessible Web site, with such Web site
posting being the standalone method of providing
such information to the public. See Exchange-
Traded Funds, Release No. 33—8901 (Mar. 11, 2008)
[73 FR 14618].

II. Application of Certain Provisions of
the Federal Securities Laws to
Information Presented on Company
Web Sites

A. Evaluation of “Public”” Nature of
Information on Company Web Sites

As we note above, there has been a
dramatic increase in the use of company
Web sites since our 2000 Electronics
Release and the adoption of Regulation
FD.41 Companies are providing greater
amounts and types of information on
their Web sites, which, as a result, are
increasingly viewed by investors as key
sources of information about the
company.*2 As companies use their Web
sites to a greater extent to provide
comprehensive information about
themselves, some have raised questions
as to the treatment of information
posted on a company Web site under
the federal securities laws.#3 We note
that such questions have numerous
implications under the federal securities
laws.44

Although we have not addressed the
question of whether and when
information on a company’s Web site is
considered public for purposes of
determining if a subsequent selective
disclosure of such information may
implicate Regulation FD, we believe that
in view of the significant technological
advances and the pervasive use of the
Internet by companies, investors and
other market participants since 2000, it
is now an appropriate time to provide
additional guidance regarding the
public nature of disclosures on
company Web sites for purposes of
Regulation FD. Accordingly, we are
providing guidance as to the
circumstances under which information
posted on a company Web site (whether
by or on behalf of such company) would
be considered “public” for purposes of
evaluating the (1) applicability of
Regulation FD to subsequent private
discussions or disclosure of the posted
information and (2) satisfaction of

41 See Selective Disclosure and Insider Trading,
Release No. 33-7881, at Section IL.B.2 (Aug. 15,
2000) [65 FR 51715] (‘“Regulation FD Adopting
Release”).

42 See Section I, supra. There also has been
significant growth in the use of the Internet by the
public. As noted in the Internet Proxy Release,
research submitted to the Commission during the
comment period indicated that approximately 80%
of mutual fund investors in the United States have
access to the Internet in their homes. See Internet
Proxy Release, supra note 10, at Section L.

43 The Federal Advisory Committee on
Improvements to Financial Reporting requested that
the Commission clarify this point in its CIFiR
Progress Report. See CIFiR Progress Report, supra
note 1, at Chapter 4, Section IIL.

44 See 2000 Electronics Release, supra note 4.

Regulation FD’s “public disclosure”
requirement.*5

1. Whether and When Information Is
“Public” for Purposes of the
Applicability of Regulation FD

Evaluating whether and when
information posted on a company Web
site is public so that a subsequent
disclosure of that information to an
enumerated person in Regulation FD is
not a disclosure of non-public
information implicates many of the
same issues that Regulation FD itself
was adopted to address.*6 In particular,
Regulation FD was adopted to address
the problem of selective disclosure of
material information by companies, in
which “a privileged few gain an
informational edge—and the ability to
use that edge to profit—from their
superior access to corporate insiders,
rather than from their skill, acumen, or
diligence.” 47 We must, therefore, keep
that in mind when providing guidance
on when information is considered
public for purposes of assessing whether
a subsequent selective disclosure may
implicate Regulation FD.

45 We are not addressing issues relating to insider
trading that may be implicated by disclosures on
company Web sites. In addition, our guidance is not
intended to modify the positions we have expressed
regarding the Securities Act implications of
disclosures on company Web sites, including when
such disclosures may constitute offers or the
implications for private offerings. For example, in
the 2000 Electronics Release, we discussed the
extent to which a company’s use of an Internet Web
site could constitute a “‘general solicitation.” See
2000 Electronics Release, supra note 4, at Section
II.C.2.

Our guidance also is not intended to address
issues under Securities Act Rule 144(c) [17 CFR
230.144(c)]. We note, for example, that the concept
of “public information” for non-reporting
companies contained in Rule 144(c)(2) is based on
access. We believe that non-reporting companies
should focus on the availability of information
required by Rule 144 rather than on dissemination
of that information as further discussed in this
section. Likewise, under Rule 144A(d)(1)(i) [17 CFR
230.144A(d)(1)(1)], sellers and persons acting on
their behalf may look to publicly available financial
statements for a prospective purchaser; and under
Rule 144A(d)(4)(i), certain companies are required
to provide access to specified company information
to security holders and prospective purchasers. As
with Rule 144, the concept of dissemination as we
discuss in this section is not a condition to reliance
on Rule 144A.

Regulation FD applies to closed-end investment
companies but does not apply to other investment
companies. Exchange Act Rule 101(b) [17 CFR
243.101(b)(definition of issuer for purposes of
Regulation FD).

46 See Regulation FD [17 CFR 243.100 et seq.].

47 See Regulation FD Adopting Release, supra
note 41 at Section IL.A. In the Regulation FD
Adopting Release, we stated our belief that
Regulation FD struck an appropriate balance. It
established a clear rule prohibiting unfair selective
disclosure and encouraged broad public disclosure.
We also believed that Regulation FD should not
impede ordinary course business communications.
See id. at Section II.A.4.
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“In order to make information public,
it must be disseminated in a manner
calculated to reach the securities market
place in general through recognized
channels of distribution, and public
investors must be afforded a reasonable
waiting period to react to the
information.” 48 Thus, in evaluating
whether information is public for
purposes of our guidance, companies
must consider whether and when: (1) A
company Web site is a recognized
channel of distribution, (2) posting of
information on a company Web site
disseminates the information in a
manner making it available to the
securities marketplace in general, and
(3) there has been a reasonable waiting
period for investors and the market to
react to the posted information.

With respect to the first element of
this analysis, as we have noted above,
we believe that a company’s Web site
can be a valuable channel of
distribution for information about a
company, its business, financial
condition and operations.4® As we
discuss below, whether a company’s
Web site is a recognized channel of
distribution of information will depend
on the steps that the company has taken
to alert the market to its Web site and
its disclosure practices, as well as the
use by investors and the market of the
company’s Web site.

With respect to the second element of
the analysis, the question of what
“disseminated” means in the context of
Web site disclosure, we recognize that,
today, news is disseminated in an
electronic world—one in which the
accessibility to the information is not
limited to reading a newspaper or the
“broad tape.” There are now many
different channels of distribution of
news and other information which
account for the rapid dissemination of
news today (and also the corresponding
capacity for rapid trading based on such
information). Because companies of all
sizes now have the capacity to present
information on their Web sites to all
investors on a broadly accessible basis,
and because investors correspondingly
have the capability to easily find and
retrieve information about companies by
searching the World Wide Web, we now
analyze the concept of “‘dissemination”
through a changed lens. Consequently,
we believe that, in the context of a
company Web site that is known by
investors as a location of company

48 Faberge, Inc., 45 S.E.C. 249, 255 (1973). See
also Regulation FD Adopting Release, supra note
41, at Section ILB (“Information is nonpublic if it
has not been disseminated in a manner making it
available to investors generally.”).

49 See Section LB, supra. See Interactive Data
Proposing Release, supra note 14.

information, the appropriate approach
to analyzing the concept of
“dissemination” for purposes of the
“public” test as it relates to the
applicability of Regulation FD to a
subsequent disclosure should be to
focus on (1) the manner in which
information is posted on a company
Web site and (2) the timely and ready
accessibility of such information to
investors and the markets.5°

Some factors, though certainly non-
exclusive ones, for companies to
consider in evaluating whether their
company Web site is a recognized
channel of distribution and whether the
company information on such site is
“posted and accessible”” and therefore
‘“disseminated,” include:

e Whether and how companies let
investors and the markets know that the
company has a Web site and that they
should look at the company’s Web site
for information. For example, does the
company include disclosure in its
periodic reports (and in its press
releases) of its Web site address and that
it routinely posts important information
on its Web site?

e Whether the company has made
investors and the markets aware that it
will post important information on its
Web site and whether it has a pattern or
practice of posting such information on
its Web site;

e Whether the company’s Web site is
designed to lead investors and the
market efficiently to information about
the company, including information
specifically addressed to investors,
whether the information is prominently
disclosed on the Web site in the location
known and routinely used for such
disclosures, and whether the
information is presented in a format
readily accessible to the general public;

¢ The extent to which information
posted on the Web site is regularly
picked up by the market and readily
available media, and reported in, such
media or the extent to which the
company has advised newswires or the
media about such information and the
size and market following of the
company involved. For example, in
evaluating accessibility to the posted
information, companies that are well-
followed by the market and the media
may know that the market and the
media will pick up and further

50In our recent proposals regarding interactive
data, we stated that we believed that “Web site
availability of the interactive data would encourage
its widespread dissemination.” Interactive Data
Proposing Release, supra note 14, at Section IL.B.5.
In that release, we recognized the increasing role
that company Web sites perform in supplementing
the information filed electronically with the
Commission by delivering financial and other
disclosure directly to investors. Id.

distribute the disclosures they make on
their Web sites. On the other hand,
companies with less of a market
following, which may include many
companies with smaller market
capitalizations, may need to take more
affirmative steps so that investors and
others know that information is or has
been posted on the company’s Web site
and that they should look at the
company Web site for current
information about the company;

¢ The steps the company has taken to
make its Web site and the information
accessible, including the use of “push”
technology,>! such as RSS feeds, or
releases through other distribution
channels either to widely distribute
such information or advise the market of
its availability. We do not believe,
however, that it is necessary that push
technology be used in order for the
information to be disseminated,
although that may be one factor to
consider in evaluating the accessibility
to the information; 52

e Whether the company keeps its
Web site current and accurate;

e Whether the company uses other
methods in addition to its Web site
posting to disseminate the information
and whether and to what extent those
other methods are the predominant
methods the company uses to
disseminate information; and

e The nature of the information.

The third element in evaluating
whether and when information posted
on a company’s Web site would be
public for purposes of evaluating
whether a subsequent selective
disclosure may implicate Regulation FD
is whether investors and the market
have been afforded a reasonable waiting
period to react to the information. What
constitutes a reasonable waiting period
depends on the circumstances of the
dissemination, which, in the context of
company Web sites, may include:

¢ The size and market following of
the company;

¢ The extent to which investor
oriented information on the company
Web site is regularly accessed;

e The steps the company has taken to
make investors and the market aware
that it uses its company Web site as a
key source of important information

51 Push technology, or server push, describes a
type of Internet-based communication where the
request for the transmission of information
originates with the publisher or central server. It is
contrasted with pull technology, where the request
for the transmission of information originates with
the receiver or client.

52 Companies should also consider the extent to
which their Internet infrastructure can
accommodate spikes in traffic volume that may
accompany a major company development.
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about the company, including the
location of the posted information;

e Whether the company has taken
steps to actively disseminate the
information or the availability of the
information posted on the Web site,
including using other channels of
distribution of information; and

e The nature and complexity of the
information.53

We emphasize that companies must
look at the particular facts and
circumstances in determining whether
the reasonable waiting period element is
satisfied. What may be a reasonable
waiting period after posting information
on a company Web site for a particular
company and a particular type of
information may not be one for other
companies or other types of
information. For example, a large
company that frequently uses its Web
site as a key resource for providing
information, has taken steps to make
investors and the market aware of this,
and reasonably believes that its Web site
is well-followed by investors and other
market participants, may get
comfortable with a waiting period that
is shorter than a waiting period for a
company that is not in the same
situation.

If the information is important,
companies should consider taking
additional steps to alert investors and
the market to the fact that important
information will be posted—for
example, prior to such posting, filing or
furnishing such information to us or
issuing a press release with the
information. Adequate advance notice
of the particular posting, including the
date and time of the anticipated posting
and the other steps the company intends
to take to provide the information, will
help make investors and the market
aware of the future posting of
information, and will thereby facilitate
the broad dissemination of the
information.

The question of what constitutes a
reasonable waiting period has been
frequently litigated in the context of
insider trading.5¢ While we are not

53 See Securities and Exchange Commission v.
Texas Gulf Sulphur Co., 401 F.2d 833, 854 (2d Cir.
1968) (noting that ‘“where the news is of a sort
which is not readily translatable into investment
action, insiders may not take advantage of their
advance opportunity to evaluate the information by
acting immediately upon dissemination”).

54 See SEC v. Ingoldsby, No. 88—-1001-MA, 1990
U.S. Dist. LEXIS 11383 (D. Mass. May 15, 1990);
SEC v. MacDonald, 568 F.Supp. 111, 113 (D.R.L
1983), aff’d, 725 F.2d 9 (1st Cir. 1984); SEC v.
Materia, No. 82 Civ. 6225, 1983 U.S. Dist. LEXIS
11130 (S.D.N.Y. Dec. 5, 1983); DuPont Glore
Forgan, Inc. v. Arnold Bernhard & Co., Inc., No. 73
Cov. 3071, 1978 U.S. Dist. LEXIS 20385 (S.D.N.Y.
Mar. 6, 1978). See also In re Apollo Group Inc. Sec.
Litig., 509 F.Supp. 2d 837, 846 (D. Ariz. 2007) (In

addressing when information is
“public” for purposes of insider trading,
the cases in this area may provide
guidance to companies for purposes of
Regulation FD. As we have noted, what
constitutes a reasonable waiting period
is a facts and circumstances
determination.

Hence, under the foregoing analysis, if
information on a company’s Web site is
public, then subsequent selective
disclosure of that information—such as
to an analyst in a private conversation—
would not trigger Regulation FD because
such information, even if material,
would not be non-public.55 It is
important to note that, although posting
information on a company’s Web site in
a location and format readily accessible
to the general public would not be
“selective” disclosure, the information
may not be “public” for purposes of
determining whether a subsequent
selective disclosure implicates
Regulation FD. If, however, under the
foregoing analysis, information on a
company’s Web site is not public, then
subsequent selective disclosure of that
information, if material, may trigger the
application of Regulation FD.

2. Satisfaction of Public Disclosure
Requirement of Regulation FD

Rule 101(e) of Regulation FD requires
that once a selective disclosure has been
made, the company must file or furnish
a Form 8-K or use an alternative
method or methods of disclosure that is
reasonably designed to provide broad,
non-exclusionary distribution of the
information to the public—
simultaneously, in the case of an
intentional disclosure, or promptly, in
the case of an unintentional
disclosure.>® In adopting Regulation FD
in 2000, we discussed the role of
company Web sites in satisfying the
alternative public disclosure provisions
of the regulation. At the time, we
stopped short of concluding that
disclosure on a company Web site
would, itself, be an acceptable method
of “public disclosure” of material non-
public information for purposes of
compliance with Regulation FD, but we

this securities-fraud class action, the Court declined
to adopt a bright-line rule presuming an immediate
market reaction, based on the efficient market
theory, and instead focused on the specific facts of
each case.); In re Crossroads Sys., Inc., 2002 U.S.
Dist. LEXIS 26716, (W.D. Tex. Nov. 22, 2002), aff'd,
Greenberg v. Crossroads Sys., Inc., 364 F.3d 657,
660-661 (5th Cir. 2004) (In this securities-fraud
class action, the Court employed a two-day
window, concluding that an efficient market will
digest unexpected new information within two days
of its release.).

55 The standard to satisfy “public disclosure” in
Regulation FD following a selective disclosure is
governed by Rule 101(e).

56 See Rules 100(a) and 101(e) of Regulation FD.

recognized that Web site disclosure and
webcasting could constitute integral
parts of a model method of disclosure in
satisfaction of the regulation. With
regard to disclosure solely via a
company Web site, we stated that “[a]s
technology evolves and as more
investors have access to and use the
Internet * * * we believe that some
companies, whose Web sites are widely
followed by the investment community,
could use such a method.” 57

As we stated above in the context of
whether information posted on a
company Web site would be “public” so
that a subsequent selective disclosure
would not implicate Regulation FD, we
now believe that technology has evolved
and the use of the Internet has grown
such that, for some companies in certain
circumstances, posting of the
information on the company’s Web site,
in and of itself, may be a sufficient
method of public disclosure under Rule
101(e) of Regulation FD. Companies will
need to consider whether and when
postings on their Web sites are
“reasonably designed to provide broad,
non-exclusionary distribution of the
information to the public.” 58 To do so,
companies can look to the factors we
have outlined above regarding the first
two elements of the analysis—whether
the company Web site is a recognized
channel of distribution and whether the
information is “posted and accessible”
and, therefore, “disseminated.” 59 As
part of that evaluation, companies also
will need to consider their Web sites’
capability to meet the simultaneous or
prompt timing requirements for public
disclosure once a selective disclosure
has been made.5° Because the company
has the responsibility for evaluating
whether a method or combination of
methods of disclosure would satisfy the
alternative public disclosure provision
of Regulation FD, it remains the
company’s responsibility to evaluate
whether a posting on its Web site would
satisfy this requirement.61

57 See Regulation FD Adopting Release, supra
note 41, at Section I1.B.4.b.

58 See Rule 101(e)(2) of Regulation FD.

59 Under Regulation FD, when an issuer makes a
selective disclosure, it must also provide general
public disclosure, either simultaneously or
promptly. Thus, the third element of the public test
we discuss above—whether investors and the
market have been afforded a reasonable waiting
period to react to the information—does not apply
in analyzing whether the general public disclosure
requirements of Regulation FD have been satisfied.

60 For purposes of Regulation FD, a posting on a
blog, by or on behalf of the company, would be
treated the same as any other posting on a
company’s Web site. The company would have to
consider the factors outlined above to determine if
the blog posting could be considered “public.”

61We recognized in Regulation FD that “the
issuer may use a method ‘or combination of
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B. Antifraud and Other Exchange Act
Provisions

The antifraud provisions of the
federal securities laws apply to
company statements made on the
Internet in the same way they would
apply to any other statement made by,
or attributable to, a company.52 This
includes postings on and hyperlinks
from company Web sites that satisfy the
relevant jurisdictional tests.53 As we
noted in the 2000 Electronics Release,
companies should be mindful that they
“‘are responsible for the accuracy of
their statements that reasonably can be
expected to reach investors or the
securities markets regardless of the
medium through which the statements
are made, including the Internet.” 64

Accordingly, a company should keep
in mind the applicability of the
antifraud provisions of the federal
securities laws, including Exchange Act
Section 10(b) and Rule 10b-5, to the
content of its Web site.®5 These
provisions contain a general prohibition

methods’ of disclosure, in recognition of the fact
that it may not always be possible or desirable for
an issuer to rely on a single method of disclosure
as reasonably designed to effect broad public
disclosure.” “[A]n issuer’s methods of making
disclosure in a particular case should be judged
with respect to what is ‘reasonably designed’ to
effect broad, non-exclusionary distribution in light
of all the relevant facts and circumstances.”
Regulation FD Adopting Release, supra note 41.

62 See, e.g., 1995 Electronics Release, supra note
25, at n. 11 (““The liability provisions of the federal
securities laws apply equally to electronic and
paper-based media. For instance, the antifraud
provisions of the federal securities laws as set forth
in Section 10(b) of the Exchange Act [15 U.S.C.
78j(b)] and Rule 10b-5 [17 CFR 240.10b-5]
thereunder would apply to any information
delivered electronically, as it does to information
delivered in paper.”’); 1996 Electronics Release,
supra note 25, at Section I, n. 4 (“The substantive
requirements and liability provisions of the federal
securities laws apply equally to electronic and
paper-based media. For example, the antifraud
provisions of the Exchange Act and Rule 10b-5
thereunder * * * apply to information delivered
and communications transmitted electronically, to
the same extent as they apply to information
delivered in paper form.”); 2000 Electronics
Release, supra note 4, at Section ILB. (“It is
important for companies * * * to keep in mind that
the federal securities laws apply in the same
manner to the content of their Web sites as to any
other statements made by or attributable to them.”).

63 See 2000 Electronics Release, supra note 4, at
Section ILB.

64 See 2000 Electronics Release, supra note 4, at
Section IL.B.1.

65Rule 10b—5 [17 CFR 240.10b—5] makes it
unlawful to “make any untrue statement of a
material fact or to omit to state a material fact
necessary in order to make the statements made, in
the light of the circumstances under which they
were made, not misleading” (emphasis added). See
2000 Electronics Release, supra note 4. In addition,
Securities Act Section 17(a) [15 U.S.C. 77q(a)]
applies to the offer and sale of securities. See also
Prentice, supra note 18, at 542 (noting that the
Commission’s antifraud legal regime under Section
10(b) and Rule 10b-5 applies to all manner of
electronic disclosure).

on making material misstatements and
omissions of fact in connection with the
purchase or sale of securities.®6

In the Rule 10b-5 context, to satisfy
the materiality requirement, “‘there must
be a substantial likelihood that the
disclosure of the omitted fact would
have been viewed by the reasonable
investor as having significantly altered
the “total mix” of information made
available.” 67 Whether information
posted on a company’s Web site is
considered part of the “total mix” for
purposes of analyzing materiality is a
facts and circumstances determination.
As we discuss below, we believe that
companies can take certain steps that
affect whether information located on or
hyperlinked from a company’s Web site
is part of such “total mix”’ of
information.®8 In this release, we are
providing guidance regarding certain
issues that arise under the antifraud
provisions relating to disclosures on
company Web sites.

In addition, under certain of our rules,
companies may disclose information
exclusively on their Web sites rather
than filing such disclosures or materials
on EDGAR. While the provisions of
Exchange Act Section 13(a) and
Exchange Act Rules 13a—1 and 12b-20
apply to Exchange Act filings made by
companies with the Commission, such
provisions generally do not apply to
disclosures on company Web sites.
However, if a company fails to satisfy a

66 Section 10(b) and Rule 10b—5 have a scienter
requirement, unlike some other provisions in the
federal securities laws. See, e.g., Securities Act
Section 17(a)(2)[15 U.S.C. 771(a)(2)]. For cases
discussing the scienter requirement of Section 10(b)
and Rule 10b-5, see, e.g., SEC v. McNulty, 137 F.3d
732 (2d Cir. 1998), cert. denied, 525 U.S. 931 (1998);
Lanza v. Drexel & Co., 419 F.2d 1277 (2d Cir. 1973);
Hollinger v. Titan Capital, Inc., 914 F.2d 1564, 1569
(9th Cir. 1990); Aaron v. SEC, 446 U.S. 680 (1980).

67 TSC Industries, Inc. v. Northway, Inc., 426 U.S.
438, 448-449 (1976). See also Basic v. Levinson,
485 U.S. 224, 231 (1988). In Basic v. Levinson, the
U.S. Supreme Court “expressly adopt[ed] the TSC
Industries standard of materiality for the § 10(b) and
Rule 10b—5 context.” Id. at 232.

68n this regard, we believe the “buried facts”
doctrine applies to electronic disclosures. Under
this doctrine, a court would consider disclosure to
be false and misleading if its overall significance is
obscured because material information is ‘“‘buried,”
for example, in a footnote or appendix. We have
addressed the application of the buried facts
doctrine in the context of an introduction or
overview section of Item 303 of Regulation S—-K—
Management’s Discussion and Analysis of Financial
Condition and Results of Operations and summary
disclosure in plain English. In addition, in the
context of the use of summary information in the
electronics disclosure context we discuss in Part
I1.B.3 below, we note that the failure to include
every material disclosure that is being summarized
should not automatically trigger the “buried facts”
doctrine. See Commission Guidance Regarding
Management’s Discussion and Analysis, Release
No. 33-8350 (Dec. 19, 2003) [68 FR 75056] (“MD&A
Release”); Plain English Disclosure, Release No. 33—
7497 (Jan. 28, 1998) [63 FR 6370].

Web site disclosure option that is an
alternative to filing or furnishing an
Exchange Act report, an action could be
brought under the Exchange Act
reporting provisions based on the
company’s failure to file the report.69

1. Effect of Accessing Previously Posted
Materials or Statements on Company
Web sites

In our 2000 Electronics Release, we
discussed liability concerns arising from
accessing previously posted materials or
statements on a company’s Web site.”0
Since the publication of our 2000
Electronics Release, we understand that
some companies continue to be
concerned about whether previously
posted materials or statements on their
Web site that are accessed at a later time
will be considered “republished” at that
later date, with attendant securities law
liability.”?* We understand that
companies may continue to be
concerned that they may have a duty to
update the previously posted materials
or statements if they are considered to
be a new statement by being
“republished” each time the materials
or statements are accessed on the Web
site.”2 In 2005, we addressed the
treatment of previously posted (which
we called historical) information on a
company’s Web site in the context of
registered offerings under the Securities
Act.73 We believe it is now appropriate
to provide clarity with respect to the
treatment of such previously posted
materials or statements under the

69 See, e.g., Exchange Act Section 13(a)[15 U.S.C.
78m](requiring companies with a class of securities
registered under the Exchange Act to file reports
prescribed by the Commission) and Exchange Act
Rule 13a-1 [17 CFR 240.13a-1](requiring such
companies to file an annual report with the
Commission).

70 See 2000 Electronics Release, supra note 4, at
Section ILD.

71 See id. at Section ILD.5. As discussed in the
2000 Electronics Release, ““a press release
disseminated over a wire service or through other
customary means is considered to have been
‘issued’ once, and thereafter is not recirculated to
the marketplace. The same press release posted on
a company’s Web site potentially has a longer life
because it provides a record that can be accessed
by investors at any time and upon which investors
potentially could rely when making an investment
decision without independent verification. In effect,
a statement may be considered to be ‘republished’
each time that it is accessed by an investor or, for
that matter, each day that it appears on the Web
site. Commentators have suggested that if a
statement is deemed to be republished, it may
potentially give rise to liability under Section 10(b)
of the Exchange Act and Rule 10b-5.” Id.

72 Specifically, if previously posted information is
considered republished, companies may be
concerned that even if the information was accurate
when initially posted or issued, it may no longer
be current or accurate when it is accessed at a later
date.

73 See Securities Offering Reform Release, supra
note 3, at Section III.D.3.b.iii.(E)(2).
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antifraud provisions of the federal
securities laws.

We do not believe that companies
maintaining previously posted materials
or statements on their Web sites are
reissuing or republishing such materials
or information for purposes of the
antifraud provisions of the federal
securities laws just because the
materials or statements remain
accessible to the public. Of course, the
antifraud provisions would apply to
statements contained in posted
materials when such statements were
initially made. If a company
affirmatively restates or reissues a
statement, the antifraud provisions
would apply to such statements when
the company restates or reissues the
statement. This affirmative restatement
or reissuance may create a duty to
update the statement so that it is
accurate as of the date it is restated or
reissued. As a general matter, we believe
that the fact that investors can access
previously posted materials or
statements on a company’s Web site
does not in itself mean that such
previously posted materials or
statements have been reissued or
republished for purposes of the
antifraud provisions of the federal
securities laws, that the company has
made a new statement, or that the
company has created a duty to update
the materials or statements.

In circumstances where it is not
apparent to the reasonable person that
the posted materials or statements speak
as of a certain date or earlier period,
then to assure that investors understand
that the posted materials or statements
speak as of a date or period earlier than
when the investor may be accessing the
posted materials or statements, we
believe that previously posted materials
or statements that have been put on a
company’s Web site should be:

e Separately identified as historical or
previously posted materials or
statements, including, for example, by
dating the posted materials or
statements; and

e Located in a separate section of the
company’s Web site containing
previously posted materials or
statements.”4

2. Hyperlinks to Third-Party
Information

Another area we addressed previously
that continues to raise questions
involves the use of hyperlinks to third-
party information.”? Companies include

74 These considerations mirror those found in
Rule 433(e)(2) under the Securities Act [17 CFR
230.433(e)(2)].

75 A “hypertext link,” or “hyperlink,” is an
electronic path often displayed in the form of

on their Web sites hyperlinks to third-
party information for a variety of
reasons, including as part of their
ongoing communications to their
customers, investors and the markets. In
our 2000 Electronics Release, we
discussed the implications for the use of
hyperlinks from company Web sites to
third-party information in the context of
both the Securities Act and the
antifraud provisions of the federal
securities laws. While we believe that
the treatment of hyperlinks for purposes
of the Securities Act is clear from our
prior interpretation, we understand that
companies continue to be concerned
about their liability for hyperlinks to
third-party information included on
their Web sites as part of their ongoing
communications to the public,
including investors and the markets.”6
In light of these concerns, we believe it
is appropriate to provide additional
guidance to companies as to the
circumstances under which they may
have liability for posted information
outside the context of the offer and sale
of securities under the Securities Act.
Under Section 10(b) of the Exchange
Act and Rule 10b-5, a company can be
held liable for third-party information to
which it hyperlinks from its Web site
and which could be attributable to the
company. As we explained in the 2000
Electronics Release, whether third-party
information is attributable to a company
depends upon whether the company
has: (1) involved itself in the
preparation of the information, or (2)
explicitly or implicitly endorsed or
approved the information.”” In the case

highlighted text, graphics or a button that associates
an object on a web page with another web page
address. It allows the user to connect to the desired
web page address immediately by clicking a
computer-pointing device on the text, graphics or
button. See 2000 Electronics Release, supra note 4,
atn. 7 (citing Harvey L. Pitt & Dixie L. Johnson,
Avoiding Spiders on the Web: Rules of Thumb for
Companies Using Web sites and E-Mail, in
Practising Law Institute, Securities Law & the
Internet, No. 1127 (1999), at 107-118, n. 5).

76 See CIFiR Progress Report, supra note 1, at
Chapter 4, Section III

77 See 2000 Electronics Release, supra note 4, at
Section II.B. Of course, as stated in the 2000
Electronics Release, “in the context of a document
required to be filed or delivered under the federal
securities laws, we believe that when a company
embeds a hyperlink to a Web site within the
document, the company should always be deemed
to be adopting the hyperlinked information. In
addition, when a company is in registration, if the
company establishes a hyperlink (that is not
embedded within a disclosure document) from its
Web site to information that meets the definition of

n “offer to sell,” “offer for sale” or “offer”” under

Section 2(a)(3) of the Securities Act, a strong
inference arises that the company has adopted that
information for purposes of Section 10(b) of the
Exchange Act and Rule 10b-5."” But see Exemption
from Section 101(c)(1) of the Electronic Signatures
in Global and National Commerce Act for
Registered Investment Companies, Release No. 33—

of company liability for statements by
third parties such as analysts, the courts
and we have referred to the first line of
inquiry as the “entanglement” theory
and the second as the “adoption”
theory.”® While we are addressing the
use of hyperlinks to third-party
information in the context of the
antifraud provisions, this guidance does
not affect our interpretation regarding
the use of hyperlinks to third-party
information in the context of offers and
sales of securities under the Securities
Act.79

Our focus in the 2000 Electronics
Release was to help companies
understand what factors may be relevant
in determining whether they have
adopted hyperlinked information.8° We
explained that the following, non-
exhaustive list of factors may influence
that analysis:

¢ Context of the hyperlink—what the
company says about the hyperlink or
what is implied by the context in which
the company places the hyperlink;

¢ Risk of confusing the investors—the
presence or absence of precautions
against investor confusion about the
source of the information; and

e Presentation of the hyperlinked
information—how the hyperlink is
presented graphically on the Web site,
including the layout of the screen
containing the hyperlink.81

We understand that some companies
may still wish for further elaboration of
some of the issues addressed regarding
the application of the adoption theory.
Accordingly, we are providing further
guidance on these issues as they relate
to the adoption theory.

7877 (Jul. 27, 2000) [65 FR 47281] at notes 18—24
and accompanying text (clarifying how this
guidance applies to mutual funds).

78 See generally 2000 Electronics Release, supra
note 4 at Sections II.A.4. and IL.B.1. As we stated
in the 2000 Electronics Release, ““[i]n the case of
hyperlinked information, liability under the
‘entanglement’ theory would depend upon a
company’s level of pre-publication involvement in
the preparation of the information. In contrast,
liability under the ‘adoption’ theory would depend
upon whether, after its publication, a company,
explicitly or implicitly endorses or approves the
hyperlinked information.”

79 See Securities Offering Reform Release, supra
note 3, at Section II.D.3.b.iii.(E); 2000 Electronics
Release, supra note 4, at Section II.B.1.; Securities
Act Rule 433.

80 Some commenters on the 2000 Electronics
Release criticized the “facts-and-circumstances”
approach we adopted, arguing that it leads to
uncertainty and could result in companies
providing less useful information to investors. See,
e.g., comment letters from The Bond Market
Association and Fidelity Investments, which are
publicly available at http://www.sec.gov/rules/
interp/s71100.shtml or at our Public Reference
Room at 100 F Street, NE., Washington DC 20549
in File No. S7-11-00.

81 See 2000 Electronics Release, supra note 4, at
Section IL.B.1.
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In evaluating the potential antifraud
liability of a company under the
adoption theory with respect to third-
party information to which the company
provides a hyperlink in the context of
providing information about the
company and its business, we believe
the focus should be on whether a
company has explicitly or implicitly
approved or endorsed the statement of
a third-party such that the company
should be liable for that statement.
Because an explicit approval or
endorsement is, by definition, plainly
evident, the analytical scrutiny is on the
circumstances or conditions under
which a company can fairly be said to
have implicitly approved or endorsed a
third-party statement by hyperlinking to
that information. The key question in
the hyperlinking context, therefore, is:
Does the context of the hyperlink and
the hyperlinked information together
create a reasonable inference that the
company has approved or endorsed the
hyperlinked information?

We believe that in evaluating whether
a company has implicitly approved or
endorsed information on a third-party
Web site to which it has established a
hyperlink, one important factor is what
the company says about the hyperlink,
including what is implied by the
context in which the company places
the hyperlink.82 In considering the
context of the hyperlink, we begin with
the assumption that providing a
hyperlink to a third-party Web site
indicates that the company believes the
information on the third-party Web site
may be of interest to the users of its Web
site. Otherwise, it is unclear to us why
the company would provide the link. To
avoid potential confusion or
misunderstanding about what the
company’s view or opinion is with
respect to the information to which the
company has provided a hyperlink, the
company should consider explaining
the context for the hyperlink—and
thereby make explicit, rather than
implicit, why the hyperlink is being
provided. For example, a company
might explicitly endorse the
hyperlinked information or suggest that
the hyperlinked information supports a
particular assertion on the company’s

82'We note that companies can have different
audiences for different pages on their Web sites. For
example, a consumer products company may have
customer-oriented pages, or supplier-oriented
pages, on its Web site, as well as investor-oriented
pages, such as an investor relations page. Because
of its context, a third-party hyperlink on a
customer-oriented page—for example, the company
manufactures laundry detergent and provides a link
to a third-party clothing care Web site—has
different implications from a securities law
perspective than a hyperlink to a research analyst’s
report on an investor-oriented page.

Web site. Alternatively, a company
might simply note that the third-party
Web site contains information that may
be of interest or of use to the reader.

The nature and content of the
hyperlinked information also should be
considered in deciding how to explain
the context for the hyperlink. The
degree to which a company is making a
selective choice to hyperlink to a
specific piece of third-party information
likely will indicate the extent to which
the company has a positive view or
opinion about that information. For
example, a company including a
hyperlink to a news article that is highly
laudatory of management should
consider explanatory language about the
source and why the company is
providing the hyperlink in order to
avoid the inference that the company is
commenting on or even approving its
accuracy, or was involved in its
preparation. Conversely, the more
general or broad-based the hyperlinked
information is, the company may
consider providing a more general
explanation. For example, if a company
has a media page and simply provides
hyperlinks to recent news articles, both
positive and negative, about the
company, the risk that a company may
have liability regarding a particular
article or that it endorses or approves of
each and every news article may be
reduced. In this case, a title such as
“Recent News Articles”” may be all the
explanation that a company may
determine is needed to avoid being
considered to have adopted the
materials.83

In addition to an explanation of why
a company is including particular
hyperlinks on its Web site, a company
also may determine to use other
methods, including “exit notices” or
‘“intermediate screens,” to denote that
the hyperlink is to third-party
information. While the use of “exit
notices” or “intermediate screens”
helps to avoid confusion as to the

83 Of course, a further explanation may be
necessary depending on the manner by which a
company limits the sources of its recent news
articles. For example, if a company only includes
recent news articles published by bullish industry
journals, the limited nature of the sources should
be clear and the company should explain why it
selected the sources identified.

In addition, any SEC-registered investment
adviser (or investment adviser that is required to be
SEC registered) that includes, in its Web site or in
other electronic communications, a hyperlink to
postings on third-party Web sites, should carefully
consider the applicability of the advertising
provisions of the Investment Advisers Act of 1940
(““Advisers Act”). Under the Advisers Act, itis a
fraudulent act for an investment adviser to, among
other things, refer to testimonials in its
advertisements. See Section 206(4) of the Advisers
Act [15 U.S.C. 806-6(4)]; Rule 206(4)-1(a)(1) [17
CFR 275.206(4)-1(a)(1)].

source of the third-party information, no
one type of “‘exit notice” or
“intermediate screen” will absolve
companies from antifraud liability for
third-party hyperlinked information.84
For example, if there is only one analyst
report out of many that provides a
positive outlook on the company’s
prospects, and the company provides a
hyperlink to the one positive analyst
report and to no other, and does not
mention the fact that all the other
analyst reports are negative on the
company’s prospects, then even the use
of an “exit notice” or “intermediate
screen” or explanatory language may
not be sufficient to avoid the inference
that the company has approved or
endorsed the one positive analyst’s
report.

With regard to the use of disclaimers
generally, as we noted in the 2000
Electronics Release, we do not view a
disclaimer alone as sufficient to insulate
a company from responsibility for
information that it makes available to
investors whether through a hyperlink
or otherwise.8> Accordingly, a company
would not be shielded from antifraud
liability for hyperlinking to information
it knows, or is reckless in not knowing,
is materially false or misleading. This
would be the case even where the
company uses a disclaimer and/or other
features designed to indicate that it has
not adopted the false or misleading
information to which it has provided
the hyperlink. Our concern is that an
alternative approach could result in
unscrupulous companies using
disclaimers as shields from liability for
making false or misleading statements.
We again remind companies that
specific disclaimers of antifraud liability
are contrary to the policies
underpinning the federal securities
laws.86

3. Summary Information

A third area in which we are
providing guidance is with respect to
companies’ use of summaries or
overviews to present information,
particularly financial information, on
their Web sites.8” We understand that

84 We do not believe that the failure to use “exit
notices” or “intermediate screens” should
automatically result in a determination that a
company has adopted third-party information.

85 See 2000 Electronics Release, supra note 4, at
Section II.B.1.a. and n. 61.

86 See id.

87 Our discussion is intended to provide guidance
generally regarding a company’s use of summarized
information. This guidance does not supersede
more specific requirements covering the use of
summaries or their content that are or may be
contained in our rules. See e.g., Mutual Fund
Summary Prospectus Proposing Release, supra note
27.
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some companies may be concerned as to
the treatment of summary or overview
information contained on their Web
sites under the antifraud provisions of
the federal securities laws.88 By
definition, these summaries or
overviews do not, without more,
include the more detailed information
from which they are derived or on
which they are based.

We have encouraged and, in some
cases, required the inclusion of
summaries or overviews in prospectuses
and in Exchange Act reports to highlight
important information for investors.89
We believe that summary information
can be particularly appropriate and
helpful to investors, such as when it
relates to lengthy or complex
information. For similar reasons, we
believe the use of summaries or
overviews on Web sites can be helpful
to investors. We note, however, that
summaries or overviews standing alone
and which a reasonable person would
not perceive as summary, and which do
not provide additional information to
alert a reader as to where more detailed
information is located, could result in
investors not necessarily understanding
that the statements should be read in the
context of the information being
summarized. Consequently, when using
summaries or overviews on Web sites,
companies should consider ways to
alert readers to the location of the
detailed disclosure from which such
summary information is derived or
upon which such overview is based, as

88 See CIFiR Progress Report, supra note 1, at
Chapter 4, Section III

89We have encouraged or required summaries or
overviews in the following contexts:

e We have suggested that Management’s
Discussion and Analysis disclosures could benefit
from an introductory section or overview providing
context for the more detailed information following
it and thereby facilitating a reader’s understanding
of the disclosures. See MD&A Release, supra note
68. In that release, we also encouraged companies
to consider using other means of providing clearer
disclosure, such as tabular presentations and the
use of section headings to assist readers in
following the flow of the MD&A. We have also
encouraged companies to use a “layered” approach
in their MD&A disclosures.

¢ We adopted the Compensation Discussion and
Analysis section in Regulation S-K Item 402 to
provide a narrative, analytical overview to
executive compensation disclosure. See Executive
Compensation and Related Person Disclosure,
Release No. 33-8732A, at Section I (Aug. 29, 2006)
[71 FR 53158].

e We require prospectuses to include a plain
English “summary of the information in the
prospectus where the length or complexity of the
prospectus makes a summary useful.” See Item
503(a) of Regulation S-K [17 CFR 229.503(a)].

e We recently proposed rules that would require
key information to appear in a summary section at
the front of mutual fund prospectuses. See Mutual
Fund Summary Prospectus Proposing Release,
supra note 27.

well as to other information about a
company on a company’s Web site.

In presenting information in a
summary format or as part of an
overview, companies should consider
the context in which such information
is presented. Just as with hyperlinks to
third-party information, companies
should consider using appropriate
explanatory language to identify
summary or overview information. As
an example, a summary page on a
company Web site that is identified and
presented in a manner similar to an
introductory page in a “‘glossy”’ annual
report—with graphs and charts
illustrating key performance metrics
derived from financial statements
contained in later pages of the same
document—would likely be viewed as a
summary. Conversely, where summary
information is not identified as such,
the reader may be confused and fail to
appreciate that the information is not
complete.

We encourage companies that use
summaries or overviews of more
complete information located elsewhere
on their Web sites to consider
employing disclosure and other
techniques designed to highlight the
nature of summaries or overviews in
order to help minimize the chance that
investors would be confused as to the
level of incompleteness inherent in
these disclosures. To this end,
companies may wish to consider the
following techniques that may highlight
the nature of summary or overview
information:

e Use of appropriate titles. An
appropriate title or heading that conveys
the summary, overview or abbreviated
nature of the information could help to
avoid unnecessary confusion;

e Use of additional explanatory
language. Companies may consider
using additional explanatory language
to identify the text as a summary or
overview and the location of the more
detailed information;

e Use and placement of hyperlinks.
Placing a summary or overview section
in close proximity to hyperlinks to the
more detailed information from which
the summary or overview is derived or
upon which the overview is based could
help an investor understand the
appropriate scope of the summary
information or overview while making
clearer the context in which the
summary or overview should be
viewed; 90 and

90We believe this approach is analogous to the
“envelope” theory, which describes how and when
information from different sources may be deemed
to have been delivered together. In the 1995
Electronics Release, supra note 25, we explained
that documents appearing in close proximity to

e Use of “layered” or “‘tiered” format.
In addition to providing hyperlinks to
more complete information, companies
can organize their Web site
presentations such that they present the
most important summary or overview
information about a company on the
opening page, with embedded links that
enable the reader to drill down to more
detail by clicking on the links.9? In this
way, viewers can follow a logical path
into, and thereby obtain increasingly
greater details about, the financial
statements, a company’s strategy and
products, its management and corporate
governance, and the many other areas in
which investors and others may have an
interest.

4. Interactive Web Site Features

We believe that it is important to
provide guidance that will promote
robust use by companies of their Web
sites. One example of such robust use is
making the company Web site
interactive. We note that companies are
increasingly using their Web sites to
take advantage of the latest interactive
technologies for communicating over
the Internet with various stakeholders,
from customers to vendors and
investors. These communications can
take various forms, ranging from ““blogs”
to “electronic shareholder forums.”
Since all communications made by or
on behalf of a company are subject to
the antifraud provisions of the federal
securities laws, companies should
consider taking steps to put into place
controls and procedures to monitor
statements made by or on behalf of the
company on these types of electronic
forums. 92

Company-sponsored ‘“blogs,” which
can include CEO blogs and investor
relations blogs, among others, are recent
additions to company Web sites.93

each other on the same Web page and documents
hyperlinked together will be considered delivered
together, analogizing it to delivery of the
information in paper form in the same envelope. Id.
at Questions 15 and 16. Similarly, providing
hyperlinks to the complete information from which
the summary is derived or upon which an overview
is based can lead to this information being
considered to be provided together or, at a
minimum, directing the reader to the location of the
more detailed information.

91'We have taken a similar approach in our
proposed rules regarding prospectus delivery for
open-end mutual funds. See the Mutual Fund
Summary Prospectus Proposing Release, supra note
27.

92 Whether an individual is acting on behalf of a
company will, as always, be a facts and
circumstances determination. We note that
companies generally have policies on who may
speak on behalf of the company and on maintaining
the confidentiality of company information for
purposes of Regulation FD compliance and insider
trading and tipping liability.

93 A “blog” has been defined as “[a] Web site (or
section of a Web site) where users can post a
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Companies can use these for a variety of
purposes, including allowing for the
exchange of opinions and ideas between
a company’s management or certain
other employees and its various
stakeholders.9¢ The open format of blogs
makes them an attractive forum for
ongoing communications between and
among companies and their clients,
customers, suppliers, shareholders and
other stakeholders.

Similar to blogs, electronic
shareholder forums can serve as a
means for investors to communicate
with companies and each other and to
provide investor feedback on various
issues in a real-time basis, and we have
adopted rules to encourage their use.%
These forums are designed to promote
interactive communication—between
and among the company and its various
stakeholders and with the public at
large.

We acknowledge the utility these
interactive Web site features afford
companies and shareholders alike, and
want to promote their growth as

chronological, up-to-date e-journal entry of their
thoughts. [I]t is an open forum communication tool
that, depending on the Web site, is either very
individualistic or performs a crucial function for an
organization or company. There are three basic
varieties of blogs: those that post links to other
sources, those that compile news and articles, and
those that provide a forum for opinions and
commentary.” See http://www.netlingo.com/
lookup.cfm?term=blog.

94 For example, a manufacturing company could
sponsor a blog for its staff tasked with designing,
developing and troubleshooting products. Vendors
and end-users likely would find such a forum
helpful. Shareholders also may welcome the
opportunity to view and/or join a discussion of the
uses of a company’s existing products to better
understand one of the means a company derives
revenues, especially with the “front-line”
employees responsible for those products.

95 See Electronic Shareholder Forums, Release
No. 34-57172 (Jan. 18, 2008) [73 FR 4450]
(“Shareholder Forum Release”). In this release, we
adopted amendments to the proxy rules to clarify
that participation in an electronic shareholder
forum that could potentially constitute a
solicitation subject to the proxy rules is exempt
from most of the proxy rules if all of the conditions
to the exemption are satisfied. In addition, the
amendments state that a shareholder, company, or
third party acting on behalf of a shareholder or
company that establishes, maintains or operates an
electronic shareholder forum will not be liable
under the federal securities laws for any statement
or information provided by another person
participating in the forum. The amendments did not
provide an exemption from Rule 14a-9 [17 CFR
240.14a—-9], which prohibits fraud in connection
with the solicitation of proxies. The general
disclosure obligations under the federal securities
laws continue to apply to these forums as well. See
id. at n. 88 (referring participants in shareholder
forums to the requirements of Regulation FD); and
id. at n. 24 (reminding participants that the
antifraud provisions of Rule 14a—9 may require a
participant in a forum that otherwise allows
anonymity to identify itself if failure to do so in the
circumstance would result in omission of a
“material fact necessary in order to make the
statements therein not false or misleading.”).

important means for companies to
maintain a dialogue with their various
constituencies. As we noted in the
Shareholder Forum Release, companies
may find these forums “‘of use in better
gauging shareholder interest with
respect to a variety of topics,” and the
forums “could be used to provide a
means for management to communicate
with shareholders by posting press
releases, notifying shareholders of
record dates, and expressing the views
of the company’s management and
board of directors.” 96 Accordingly, we
are providing the following guidance for
companies hosting or participating in
blogs or electronic shareholder forums:

e The antifraud provisions of the
federal securities laws apply to blogs
and to electronic shareholder forums.
As stated above, companies are
responsible for statements made by the
companies, or on their behalf, on their
Web sites or on third party Web sites,
and the antifraud provisions of the
federal securities laws reach those
statements. While blogs or forums can
be informal and conversational in
nature, statements made there by the
company (or by a person acting on
behalf of the company) will not be
treated differently from other company
statements when it comes to the
antifraud provisions of the federal
securities laws. Employees acting as
representatives of the company should
be aware of their responsibilities in
these forums, which they cannot avoid
by purporting to speak in their
“individual” capacities.

e Companies cannot require investors
to waive protections under the federal
securities laws as a condition to
entering or participating in a blog or
forum. Any term or condition of a blog
or shareholder forum requiring users to
agree not to make investment decisions
based on the blog’s or forum’s content
or disclaiming liability for damages of
any kind arising from the use or
inability to use the blog or forum is
inconsistent with the federal securities
laws and, we believe, violates the anti-
waiver provisions of the federal
securities laws.97 A company is not
responsible for the statements that third
parties post on a Web site the company
sponsors, nor is a company obligated to
respond to or correct misstatements
made by third parties. The company
remains responsible for its own
statements made (including statements

96 See id. at Section I.

97 See Securities Act Section 14 [15 U.S.C. 77n];
Exchange Act Section 29(a) [15 U.S.C. 78ccl;
Section 47(a) of the Investment Company Act of
1940 (“Investment Company Act”) [15 U.S.C. 80a—
46(a)] and Section 215(a) of the Advisers Act [15
U.S.C. 806-15].

made on its behalf) in a blog or a
forum.98

C. Disclosure Controls and Procedures

Postings on a company’s Web site also
may implicate Exchange Act rules
governing certification requirements
relating to disclosure controls and
procedures.? Under these rules, a
company’s principal executive officer
and principal financial officer must
certify that they are responsible for
establishing and maintaining disclosure
controls and procedures, that such
controls and procedures have been
designed to ensure that material
information relating to the company is
made known to them, that they have
evaluated the effectiveness of the
disclosure controls and procedures as of
the end of a reporting period, and that
they have disclosed in the company’s
periodic report for that reporting period
their conclusions about the effectiveness
of those controls and procedures.°°

As discussed above in Section I.B, we
have adopted rules permitting
companies to satisfy certain Exchange
Act disclosure obligations by posting
that information on their Web sites as an
alternative to providing that information
in an Exchange Act report.101 If a
company elects to satisfy such
disclosure obligations by posting the
information on its Web site, disclosure
controls and procedures would apply to
such information because it is
information required to be disclosed by
the company in Exchange Act reports.
Failure to make those disclosures on the
company’s Web site would result in an
Exchange Act report being incomplete.
For example, if the company failed to
disclose waivers of its code of ethics on
its Web site, it would need to file an
Item 5.05 Form 8-K; if the company

98 See, e.g., Rule 14a—17(b) [17 CFR 240.14a—
17(b)]. Of course, the company may be held
responsible under the “adoption theory” or
“entanglement theory” if the company adopts,
endorses, or approves the statement. See generally
Section II.B.2., supra.

99 Exchange Act Rules 13a-15(e) [17 CFR
240.13a—15(e)] and 15d-15(e) [17 CFR 240.15d—
15(e)] and Investment Company Act Rule 30a—3(c)
[17 CFR 270.30a—3(c)] define ‘“disclosure controls
and procedures” as those controls and procedures
designed to ensure that information required to be
disclosed by the company in the reports that it files
or submits under the Exchange Act is:

(1) “recorded, processed, summarized and
reported, within the time periods specified in the
Commission’s rules and forms,” and

(2) “accumulated and communicated to the
company’s management * * * as appropriate to
allow timely decisions regarding required
disclosure.”

100 See Exchange Act Rule 13a—14(a) [17 CFR
240.13a—14(a)]; Exchange Act Rule 15d—14(a)[17
CFR 240.15d-14(a)]; Item 601(b)(31)(i) of Regulation
S-K [17 CFR 229.601(b)(31)(i)]; Investment
Company Act Rule 30a—2(a) [17 CFR 270.30a—2(a)].

101 See Section 1.B, supra.
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failed to disclose its board policy on
director attendance at the annual
meeting of security holders on its Web
site, it would need to do so in its proxy
statement.?92 Hence, companies must
make sure that their disclosure controls
and procedures are designed to address
the disclosure of such information on
their Web sites.

On the other hand, disclosure controls
and procedures do not apply to other
disclosures of information on a
company’s Web site. This means that
the principal executive officer and
principal financial officer will not be
disclosing their conclusions regarding
the effectiveness of any controls that a
company may have in place regarding
its Web site disclosure of information,
other than those controls with respect to
information that is posted as an
alternative to being provided in an
Exchange Act report. That said, other
disclosures on a company’s Web site are
subject to antifraud liability, and
companies also need to consider
whether such disclosures are in
compliance with Regulation FD, the
Securities Act, and the federal proxy
rules, among others.

D. Format of Information and
Readability

The nature of online information is
increasingly interactive, not static. The
inability to print a particular browser
screen or presentation, particularly one
designed for interactive viewing and not
for reading outside the electronic
context, is not inherently detrimental to
its readability. We do not think it is
necessary that information appearing on
company Web sites satisfy a printer-
friendly standard 193 unless our rules
explicitly require it.1°4 For example, our

102 See Instruction to Item 407(b)(2) of Regulation
S-K [17 CFR 229.407(b)(2)].

103 See 1996 Electronics Release, supra note 25 at
Section II.A.2. We use the term “printer-friendly”
to describe a version of a web page that is formatted
for printing. For example, if a web page includes
advertising and navigation, those items may be
removed to format the relevant content for printing
on standard size paper.

104 For example, Exchange Act Rule 14a-16(c) [17
CFR 240.14a-16(c)] requires proxy materials to be
presented in a format convenient for both reading
online and printing in paper when delivered
electronically. See the text accompanying note [97]
supra. See Shareholder Choice Release, supra note
21, at n. 35: “We believe that requiring readable and
printable formats is important so that shareholders
have meaningful access to the proxy materials.”
Similarly, proposed Rule 498 under the Securities
Act would permit the obligation to deliver a
statutory prospectus relating to a mutual fund to be
satisfied by sending or giving a summary
prospectus and providing the statutory prospectus
online. If provided online, proposed Securities Act
Rule 498(f)(2)(i) would require that the statutory
prospectus be presented in a format that is
“convenient for both reading online and printing on
paper.” See Mutual Fund Summary Prospectus

notice and access model requires that
electronically posted proxy materials be
presented in a format “convenient for
both reading online and printing on
paper.” 195 Hence, all other information
on a company’s Web site need not be
made available in a format comparable
to paper-based information.106

ITI. Request for Comment

We invite interested parties to submit
written comment on any other
approaches or issues involved in
facilitating the use of electronic media,
including as a result of technological
developments, to further the disclosure
purposes of the federal securities laws.

List of Subjects in 17 CFR Parts 241 and
271

Securities.

Amendment of the Code of Federal
Regulations

m For the reasons set out in the
preamble, Title 17 Chapter II of the
Code of Federal Regulations is amended
as set forth below:

PART 241—INTERPRETIVE RELEASES
RELATING TO THE SECURITIES
EXCHANGE ACT OF 1934 AND
GENERAL RULES AND REGULATIONS
THEREUNDER

m Part 241 is amended by adding
Release No. 34-58288 and the release
date of August 1, 2008, to the list of
interpretive releases.

Proposing Release, supra note 27, at Section IL.B.3.
and n. 113.

105 See Exchange Act Rule 14a—16(c); Internet
Proxy Release, supra note 10, at n. 82.

106 See 1996 Electronics Release, supra note 25,
at Section II.A.2. As we noted in the 2000
Electronics Release, if special software is required
in order to view information aimed at investors that
a company puts on its Web site, we believe the
company should make a free, downloadable version
of the software available on the Web site or the site
should contain information on the location where
the required software may be downloaded free of
charge so that all investors can effectively access
the information provided. In the case of interactive
data, we have taken a different approach. We have
proposed that companies that maintain Web sites
post on their Web sites the same interactive data
they file or furnish with certain Exchange Act
reports and Securities Act registration statements.
We have not proposed, however, that registrants
also provide interactive data viewers (or
information on how to obtain viewers) on their Web
sites. Instead, we have determined to allow third
parties to develop viewers, anticipating that these
viewers will, over time, become more readily
accessible at a little or no cost to investors. The
Commission makes several interactive data viewers
available through its Web site at http://
www.sec.gov/spotlight/xbrl/xbrlwebapp.shtml. See
Interactive Data Proposing Releases, supra note 14,
at Section IL.A, and supra note 15.

PART 271—INTERPRETIVE RELEASES
RELATING TO THE INVESTMENT
COMPANY ACT OF 1940 AND
GENERAL RULES AND REGULATIONS
THEREUNDER

m Part 271 is amended by adding
Release No. IC-28351 and the release
date of August 1, 2008, to the list of
interpretive releases.

By the Commission.

Dated: August 1, 2008.
Florence E. Harmon,
Acting Secretary.
[FR Doc. E8—18148 Filed 8-6-08; 8:45 am]|
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558
[Docket No. FDA-2008—-N-0039]

New Animal Drugs For Use in Animal
Feeds; Oxytetracycline

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Phibro Animal Health. The
supplemental NADA provides for use of
oxytetracycline dihydrate in Type C
medicated feeds for the control of
mortality in freshwater-reared
salmonids due to coldwater disease and
for the control of mortality in
freshwater-reared Oncorhynchus mykiss
due to columnaris disease.

DATES: This rule is effective August 7,
2008.

FOR FURTHER INFORMATION CONTACT:
Donald A. Prater, Center for Veterinary
Medicine (HFV-130), Food and Drug
Administration, 7500 Standish Pl.,
Rockville, MD 20855, 240—276-8343, e-
mail: donald.prater@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Phibro
Animal Health, 65 Challenger Rd., 3d
floor, Ridgefield Park, NJ 07660, filed a
supplement to NADA 38-439 for
TERRAMYCIN 200 for Fish
(oxytetracycline dihydrate) Type A
medicated article used for control of
certain bacterial diseases in several
species of fish and for skeletal marking
of Pacific salmon. The supplement
provides for use of oxytetracycline
dihydrate in Type C medicated feeds for
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the control of mortality in freshwater-
reared salmonids due to coldwater
disease associated with Flavobacterium
psychrophilum and for the control of
mortality in freshwater-reared
Oncorhynchus mykiss due to
columnaris disease associated with
Flavobacterium columnare. The
supplemental NADA is approved as of
July 6, 2008, and the regulations are
amended in 21 CFR 558.450 to reflect
the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 573(c) of the Federal

years of exclusive marketing rights
beginning on the date of approval
because the new animal drug has been
declared a designated new animal drug
by FDA under section 573(a) of the act.

The agency has carefully considered
the potential environmental impact of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. FDA’s finding of no significant
impact and the evidence supporting that
finding, contained in an environmental
assessment, may be seen in the Division
of Dockets Management (HFA—305),
Food and Drug Administration, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852, between 9 a.m. and 4 p.m.,
Monday through Friday.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

m 2.In §558.450, in the table in
paragraph (d)(5)(v), in the “Limitations”
column, remove ‘; do not administer
when water temperature is below 9 °C
(48.2 °F)”; redesignate paragraph
(d)(5)(vi) as paragraph (d)(5)(vii); and
add new paragraph (d)(5)(vi) to read as
follows:

§558.450 Oxytetracycline.
*

* * * *

Food, Drug, and Cosmetic Act (the act) List of Subi . CFR P d)* * *
(21 U.S.C. 360ccc-2(c)), this ist of Subjects in 21 art 558 (5)* * *
supplemental approval qualifies for 7 Animal drugs, Animal feeds.
Oxytetracycline — L
amount Indications for use Limitations Sponsor
(vi) 3.75 g/100 Ib of 1. Freshwater-reared salmonids: For control of Administer in mixed ration for 10 d; do not liberate 066104
fish/day mortality due to coldwater disease associated fish or slaughter fish for food for 21 d following
with Flavobacterium psychrophilum. the last administration of medicated feed.
2. Freshwater-reared Oncorhynchus mykiss: For Administer in mixed ration for 10 d; do not liberate 066104
control of mortality due to columnaris disease as- fish or slaughter fish for food for 21 d following
sociated with Flavobacterium columnare. the last administration of medicated feed.

Dated: July 28, 2008.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. E8-18129 Filed 8—6—08; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2008-0470]

RIN 1625-AA11

Regulated Navigation Area and Safety

Zone, Chicago Sanitary and Ship
Canal, Romeoville, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is revising
the dates and is reinstating a temporary

regulated navigation area and safety
zone on the Chicago Sanitary and Ship
Canal near Romeoville, IL. This
regulated navigation area and safety
zone places navigational and
operational restrictions on all vessels
transiting through the electrical
dispersal barrier IIA.

DATES: This rule is effective from
September 03, 2008 to October 15, 2008.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2008—
0470 and are available online at
www.regulations.gov. They are also
available for inspection or copying at
two locations: The Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays,
and the U.S. Coast Guard Sector Lake
Michigan, 2420 South Lincoln Memorial

Drive, Milwaukee, Wisconsin 53207,
between 8:30 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions regarding this rule
call CDR Tim Cummins, Deputy
Prevention Division, Ninth Coast Guard
District, telephone 216-902—-6045. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On July 2, 2008 we published a
Temporary Final Rule (73 FR 37810).
This Temporary Final Rule revises dates
and reinstates the Temporary Final Rule
published on July 2, 2008.

Under 5 U.S.C. 553(b)(3)(B), the Coast
Guard finds that good cause exists for
not publishing an NPRM. This regulated
navigation area and safety zone is being
implemented to ensure continued safe
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navigation of commercial and
recreational traffic. Accordingly, it
requires immediate activation. Under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register.
Delaying this rule would be contrary to
the public interest of ensuring the safety
of persons and vessels and immediate
action is necessary to prevent possible
loss of life or property.

Background and Purpose

The electrodes on the demonstration
electrical dispersal barrier 1 located
between Mile Markers 296.1 and 296.7
of the Chicago Sanitary and Ship Canal
are beginning to fail. This barrier was
constructed to prevent Asian Carp from
entering Lake Michigan through the
Illinois River system by generating a
low-voltage electric field across the
canal. The Army Corps of Engineers
intends to shutdown barrier 1 and begin
the process of replacing the barrier
electrodes which run across the bottom
of the canal. Divers will be in the water
and a barge-mounted crane will be
operating during maintenance
operations to barrier 1. Electrical
dispersal barrier ITA located on the
Chicago Sanitary and Ship Canal 270
feet south of Mile Marker 296.1 to Mile
Marker 296.7 will be in operation while
repairs are being made to demonstration
electrical dispersal barrier 1. Barrier ITA
will operate continuously for a two
week period before taking barrier 1 off
line for electrode replacement. Electrical
dispersal barrier ITA generates a more
powerful electric field than barrier 1
over a larger area within the Chicago
Sanitary and Ship Canal.

The Coast Guard and U.S. Army
Corps of Engineers conducted field tests
to ensure the continued safe navigation
of commercial and recreational traffic
across the barrier; however, results
indicated an arcing risk and hazardous
electrical discharges as vessels transited
the barrier posing a serious risk to
navigation through the barrier. To
mitigate these risks, navigational and
operational restrictions will be placed
on all vessels transiting through the
vicinity. Until the potential electrical
hazards can be rectified, the Coast
Guard will require vessels transiting the
regulated navigation area to adhere to
specified operational and navigational
requirements. This regulation will be 43
days in length to provide enough time
for maintenance to be performed to the
barrier. This type of maintenance has
never been performed on Barrier I and
therefore, an extended amount of time
was requested in the event it is needed.

Discussion of Rule

This rule will suspend 33 CFR
165.923 and place additional
restrictions on all vessels transiting
through electrical dispersal barrier ITA
located on the Chicago Sanitary and
Ship Canal from September 03, 2008
until October 15, 2008. The regulated
navigation area encompasses all waters
of the Chicago Sanitary and Ship Canal
270 feet south of the Romeo Road Bridge
Mile Marker 296.1 to the south side of
the Aerial Pipeline Mile Marker 296.7.
The requirements placed on all vessels
include: All up-bound and down-bound
barge tows that contain one or more Red
Flag barges transiting through the
restricted navigation area must be
assisted by a bow boat at least one mile
above the restricted navigation area to at
least one mile below the restricted
navigation area. Red Flag barges are
barges containing hazardous materials
as identified by Commodity Codes:

01 (Empty with previous hazardous
material)

20 (Petroleum and Petroleum
Products)

21 (Crude Petroleum)

22 (Gasoline, Jet Fuel and Kerosene)

23 (Distillate, Residual and other Fuel
Oils; Lubricating Oils and Greases)

24 (Petroleum Pitches, Coke Asphalt,
Naphtha and Solvents)

30 (Chemicals and Related Products)

31 (Fertilizer-Nitrogenous, Potassic,
Phosphatic and Others)

32 (Organic Industrial Chemicals
{Crude Products} from Coal, Tar,
Petroleum and Natural Gas, Dyes,
Organic Pigment Dying and Tanning
Materials, Alcohols, Benzene; Inorganic
Industrial Chemicals {Sodium
Hydroxide}; Radioactive and Associated
Materials; Drugs)

The U.S. Army Corps of Engineers
will contract bow boat assistance for
barge tows containing one or more Red
Flag barges. Information on how to
contact the contractor for bow boat
assistance will be provided to the public
in a Broadcast Notice to Mariners.
Towing assistance will be provided
from at least one mile above the
restricted navigation area to at least one
mile below the restricted navigation
area.

This rule prohibits all vessels from
loitering in the regulated navigation
area. Vessels may enter the regulated
navigation area for the sole purpose of
transiting to the other side and must
maintain headway throughout the
transit. The rule also requires all
personnel on open decks to wear a Coast
Guard approved Type I personal
flotation device while in the regulated
navigation area. In addition, vessels may

not moor or lay up on the right or left
descending banks in the regulated
navigation area; towboats may not make
or break tows in the regulated
navigation area; vessels may not pass
(meet or overtake) in the regulated
navigation area. All vessels must make
a SECURITE call when approaching the
barrier to announce intentions and work
out passing arrangements on either side.
Finally, commercial tows transiting the
regulated navigation area must be made
up with wire rope to ensure electrical
connectivity between all segments of the
tow.

These restrictions are necessary for
safe navigation of the regulated
navigation area and to ensure the safety
of vessels and their personnel as well as
the public’s safety due to the electrical
discharges noted during safety tests
conducted by the U.S. Army Corps of
Engineers. Deviation from this rule is
prohibited unless specifically
authorized by the Commander, Ninth
Coast Guard District or his designated
representative. The Commander, Ninth
Coast Guard District will designate
Captain of the Port Lake Michigan as his
designated representative for the
purposes of this rule.

A temporary safety zone will be in
place while repairs are being made to
barrier 1. This temporary safety zone is
necessary to ensure the safety of
workers and vessels during maintenance
operations to barrier 1 on the Chicago
and Sanitary Ship Canal.

The maintenance on barrier 1 will
occur between 7 a.m., September 15,
2008 and 5 p.m., October 15, 2008. The
safety zone will be enforced from 7 a.m.
to 12 p.m. and 1 p.m. to 5 p.m. on
September 15, 2008 through October 15,
2008. The safety zone will encompass
all waters of the Chicago Sanitary Ship
Canal from mile marker 296.1 to mile
marker 296.7.

The Captain of the Port will cause
notice of enforcement of the safety zone
established by this section to be made
by all appropriate means to the affected
segments of the public. Such means of
notification will include, but is not
limited to, Broadcast Notice to Mariners
and Local Notice to Mariners. The
Captain of the Port will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone is terminated.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.
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Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
fact that traffic will still be able to
transit through the regulated navigation
area and the minimal time that vessels
will be restricted from the safety zone.
The safety zone is an area where the
Coast Guard expects insignificant
adverse impact to mariners from the
zones’ activation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule would affect the following
entities, some of which might be small:
The owners and operators of vessels
intending to transit or anchor in a
portion of the Chicago Sanitary Ship
Canal from September 03, 2008 to
October 15, 2008.

This regulated navigation area and
safety zone will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. Vessel traffic will be
able to transit through the regulated
navigation area. The U.S. Army Corps of
Engineers will contract bow boat
assistance for barge tows containing one
or more Red Flag barges. Vessel traffic
will only be limited for one five hour
period and one four hour period each
day the safety zone is in effect. In the
event this temporary safety zone affects
shipping, commercial vessels may
request permission from the Captain of
the Port Lake Michigan to transit
through the safety zone. The Coast
Guard will give notice to the public via
a Broadcast Notice to Mariners that the
regulation is in effect.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity

and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact CDR Tim
Cummins, Deputy Prevention Division,
Ninth Coast Guard District, 1240 East
Ninth Street, Cleveland, OH 44199;
216-902-6049. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate
tribal concerns. We have determined
that these regulations and fishing rights
protection need not be incompatible.
We have also determined that this rule
does not have tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this rule or options for compliance are
encouraged to contact the point of
contact listed under FOR FURTHER
INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
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provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedure; and related management
system practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C.4321—
4370f), and have made a preliminary
determination, under the Instruction,
that this action is not likely to have a
significant effect on the human
environment. A preliminary
“Environmental Analysis Check List”
supporting this preliminary
determination is available in the docket
where indicated under ADDRESSES. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

§165.923 [Suspended]

m 2. Section 165.923 is suspended from
September 03, 2008 until October 15,
2008.

m 3. A new temporary section 165.T09—
4002 is added as follows:

§165.T09-4002 Temporary Regulated
Navigation Area, Chicago Sanitary and Ship
Canal, Romeoville, IL.

(a) Regulated Navigation Area. The
following is a Regulated Navigation
Area: All waters of the Chicago Sanitary
and Ship Canal, Romeoville, IL, 270 feet
south of the Romeo Road Bridge Mile
Marker 296.1 to the south side of the
Aerial Pipeline Mile Marker 296.7.

(b) Effective period. This section is
effective from September 03, 2008 until
October 15, 2008.

(c) Definitions. The following
definitions apply to this section:
Designated representative means the
Captain of the Port Lake Michigan.

Red Flag barges means barges
containing hazardous materials as
identified by the following Commodity
Codes:

(1) 01 (Empty with previous
hazardous material);

(2) 20 (Petroleum and Petroleum
Products);

(3) 21 (Crude Petroleum);

(4) 22 (Gasoline, Jet Fuel and
Kerosene);

(5) 23 (Distillate, Residual and other
Fuel Oils; Lubricating Oils and Greases);

(6) 24 (Petroleum Pitches, Coke
Asphalt, Naphtha and Solvents);

(7) 30 (Chemicals and Related
Products);

(8) 31 (Fertilizer-Nitrogenous,
Potassic, Phosphatic and Others); and

(9) 32 (Organic Industrial Chemicals
{Crude Products} from Coal, Tar,
Petroleum and Natural Gas, Dyes,
Organic Pigment Dying and Tanning
Materials, Alcohols, Benzene; Inorganic
Industrial Chemicals {Sodium
Hydroxide}; Radioactive and Associated
Materials; Drugs)

(d) Regulations. (1) The general
regulations contained in 33 CFR 165.13
apply.
(2) All up-bound and down-bound
barge tows that contain one or more Red
Flag barges transiting through the
restricted navigation area must be
assisted by a bow boat until the entire
tow is clear of the expanded restricted
navigation area boundaries.

(i) Information on how to contact the
contractor for bow boat assistance will
be provided to the public in a Broadcast
Notice to Mariners.

(ii) Towing assistance will be
provided from at least one mile above
the restricted navigation area to as least
one mile below the restricted navigation
area.

(3) All vessels are prohibited from
loitering in the regulated navigation
area.

(4) Vessels may enter the regulated
navigation area for the sole purpose of
transiting to the other side, and must

maintain headway throughout the
transit.

(5) All personnel on open decks must
wear a Coast Guard approved Type I
personal flotation device while in the
regulated navigation area.

(6) Vessels may not moor or lay up on
the right or left descending banks of the
regulated navigation area.

(7) Towboats may not make or break
tows in the regulated navigation area.

(8) Vessels may not pass (meet or
overtake) in the regulated navigation
area and must make a SECURITE call
when approaching the barrier to
announce intentions and work out
passing arrangements on either side.

(9) Commercial tows transiting the
regulated navigation area must be made
up with wire rope to ensure electrical
connectivity between all segments of the
tow.

(e) Compliance. All persons and
vessels must comply with this section
and any additional instructions of the
Ninth Coast Guard District Commander,
or his designated representative.

m 4. A new temporary section 165.T09—
4003 is added as follows:

§165.T09-4003 Safety Zone; Chicago
Sanitary and Ship Canal, Romeoville, IL.

(a) Safety Zone. The following area is
a temporary safety zone: All waters of
the Chicago Sanitary and Ship Canal
from mile marker 296.1 to 296.7.

(b) Effective period. This regulation is
effective from 7 a.m., September 15,
2008, to 5 p.m., October 15, 2008. The
safety zone will be enforced from 7 a.m.
to 12 p.m. and 1 p.m. to 5 p.m. on
September 15, 2008, through October
15, 2008.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan, or
his on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Lake Michigan or his on-scene
representative.

(3) The “on-scene representative’ of
the Captain of the Port is any Coast
Guard commissioned, warrant, or petty
officer who has been designated by the
Captain of the Port to act on his behalf.
The on-scene representative of the
Captain of the Port will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel. The Captain of the Port or his on-
scene representative may be contacted
via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Lake
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Michigan or his on-scene representative
to obtain permission to do so. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port Lake Michigan or his
on-scene representative.

Dated: July 29, 2008.
Peter V. Neffenger,

Rear Admiral, U.S. Coast Guard Commander,
Ninth Coast Guard District.

[FR Doc. E8-18078 Filed 8—6—08; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2007-1030; FRL-8573-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Colorado; Affirmative Defense
Provisions for Malfunctions; Common
Provisions Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action approving a State
Implementation Plan (SIP) revision
submitted by the State of Colorado on
August 1, 2007. This revision
establishes affirmative defense
provisions for source owners and
operators for excess emissions during
periods of malfunction. The affirmative
defense provisions are contained in the
State of Colorado’s Common Provisions
regulation. The intended effect of this
action is to approve only those portions
of Colorado’s Common Provisions
regulation submitted on August 1, 2007
that relate to the affirmative defense for
malfunctions. This action is being taken
under section 110 of the Clean Air Act.
DATES: This rule is effective on October
6, 2008, without further notice, unless
EPA receives adverse comment by
September 8, 2008. If adverse comment
is received, EPA will publish a timely
withdrawal of this direct final rule in
the Federal Register informing the
public that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
OAR-2007-1030, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: videtich.callie@epa.gov and
komp.mark@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER

INFORMATION CONTACT section if you are
faxing comments).

e Mail: Callie Videtich, Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P-
A, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery: Callie Videtich,
Director, Air Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-A, 1595 Wynkoop Street,
Denver, Colorado 80202—-1129. Such
deliveries are only accepted Monday
through Friday, 8 a.m. to 4:30 p.m.,
excluding Federal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R08—OAR-2007—
1030. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be GBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to section L.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other

material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202—1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Mark Komp, Air Program, 1595
Wynkoop Street, Mailcode: 8P-A,
Denver, Colorado 80202-1129, (303)
312-6022, komp.mark@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. General Information

II. Background of State Submittal

III. EPA Analysis of State Submittal

IV. Consideration of Section 110 (1) of the
CAA

V. Final Action

VI. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words State or Colorado
mean the State of Colorado unless the
context indicates otherwise.

I. General Information

A. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD—-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
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will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. Background of State Submittal

On August 1 2007, the State of
Colorado submitted a formal revision to
its State Implementation Plan (SIP) that
added affirmative defense provisions for
excess emissions during periods of
malfunctions and removed existing
provisions regarding upsets. These
affirmative defense provisions are
contained in the Common Provisions
Regulation at sections I.G. and IL.E. The
Colorado Air Quality Control
Commission (AQCC) adopted these
revisions on December 15, 2006.

Previously, EPA, in a letter dated June
13, 2001 from Richard L. Long, Director,
EPA Region 8 Air and Radiation
Program, to Margie Perkins, Director,
Colorado’s Air Pollution Control
Division, identified concerns with
Colorado’s existing upset rule in the
State’s Common Provisions Regulation.
We believed that Colorado’s existing
upset rule did not conform to the Clean
Air Act requirements to protect National
Ambient Air Quality Standards
(NAAQS) and Prevention of Significant
Deterioration (PSD) increments and
should be revised. Specifically, the
existing upset rule allowed an
exemption from enforcement for excess
emissions that occurred during certain
defined “upset conditions.” EPA’s
interpretation was and continues to be

that the Clean Air Act requires that all
periods of excess emissions be treated as
violations and not exempted from
enforcement.

During 2002, the AQCC considered
EPA’s position but ultimately rejected
EPA’s request for revision and suggested
language to the Common Provisions
Regulation to address our findings. On
December 22, 2005 we received a
petition to issue a SIP call to require
Colorado to revise aspects of its
Common Provisions regulation related
to upset conditions. The petitioners
were Rocky Mountain Clean Air Action,
Center for Native Ecosystems, and
Jeremy Nichols. The petition alleged
that Colorado’s exemption for excess
emissions during upsets was
inconsistent with the Clean Air Act. The
petition referred to our previous
statement that Colorado’s upset rule did
not conform to the Clean Air Act.

The State indicated a willingness to
renew efforts to revise the upset
provisions in the Common Provisions
regulation, and related provisions in
other regulations. The State’s December
15, 2006 Statement of Basis, Specific
Statutory Authority and Purpose for
Revisions to the Common Provisions
(that was later submitted on August 1,
2007) indicates that revisions were
made regarding upset conditions and
malfunctions to “clarify the process by
which a source must identify an upset
or malfunction.” The State changed the
term “upset” to “malfunction” for
consistency with EPA policy. In
addition, provisions within the
Common Provisions were revised to
clarify that an affirmative defense is
available to claims of violation of the
AQCC’s regulations for civil penalties in
enforcement actions regarding excess
emissions arising from malfunctions.

III. EPA Analysis of State Submittal

EPA’s interpretations of the Act
regarding excess emissions during
malfunctions are contained in, among
other documents, a September 20, 1999
memorandum titled ““State
Implementation Plans: Policy Regarding
Excess Emissions During Malfunctions,
Startup, and Shutdown,” from Steven
A. Herman, Assistant Administrator for
Enforcement and Compliance
Assurance, and Robert Perciasepe,
Assistant Administrator for Air and
Radiation.* That memorandum

1Earlier expressions of EPA’s interpretations
regarding excess emissions during malfunctions,
startup, and shutdown are contained in two
memoranda, one dated September 28, 1992, the
other February 15, 1983, both titled “Policy on
Excess Emissions During Startup, Shutdown,
Maintenance, and Malfunctions’” and signed by
Kathleen M. Bennett. However, the September 1999

indicates that because excess emissions
might aggravate air quality so as to
prevent attainment and maintenance of
the NAAQS or jeopardize the PSD
increments, all periods of excess
emissions are considered violations of
the applicable emission limitation.
However, the memorandum recognizes
that in certain circumstances states and
EPA have enforcement discretion to
refrain from taking enforcement action
for excess emissions. In addition, the
memorandum also indicates that states
can include provisions in their SIPs that
would, in the context of an enforcement
action for excess emissions, excuse a
source from penalties (but not
injunctive relief) if the source can
demonstrate that it meets certain criteria
(an “affirmative defense”).2 Finally, the
memorandum indicates that EPA does
not intend to approve SIP revisions that
would recognize a state director’s
decision to bar EPA’s or citizens’ ability
to enforce applicable requirements.

We have evaluated Colorado’s
affirmative defense provisions for
malfunctions and find that they are
consistent with our interpretations
under the Act regarding the types of
affirmative defense provisions we can
approve in SIPs. The Affirmative
Defense provisions in the Common
Provisions Regulation, sections .G and
ILE, are consistent with the provisions
for malfunctions we suggested in our
September 20, 1999 memorandum.
More specifically, section ILE of the
Common Provisions Regulation
provides owners and operators with an
affirmative defense, to civil penalties
only, for excess emissions during
periods of malfunction. To establish the
affirmative defense in an enforcement
action and to be relieved of a civil
penalty, the owner or operator of the
facility must meet the notification
requirements in section ILE.2 of the
Common Provisions Regulation and
prove by a preponderance of evidence
the following:

1. The excess emissions were caused
by a sudden, unavoidable breakdown of
equipment, or a sudden, unavoidable
failure of a process to operate in the
normal or usual manner, beyond the
reasonable control of the owner or
operator;

memorandum directly addresses the creation of
affirmative defenses in SIPs and, therefore, is most
relevant to this action.

2EPA’s September 20, 1999 memorandum
indicates that the term affirmative defense means,
in the context of an enforcement proceeding, a
response or defense put forward by a defendant,
regarding which the defendant has the burden of
proof, and the merits of which are independently
and objectively evaluated in a judicial or
administrative proceeding. See footnote 4 of the
attachment to the memorandum.
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2. The excess emissions did not stem
from any activity or event that could
have reasonably been foreseen and
avoided, or planned for, and could not
have been avoided by better operation
and maintenance practices;

3. Repairs were made as expeditiously
as possible when the applicable
emission limitations were being
exceeded.

4. The amount and duration of the
excess emissions (including any bypass)
were minimized to the maximum extent
practicable during periods of such
emissions;

5. All reasonably possible steps were
taken to minimize the impact of the
excess emissions on ambient air quality;

6. All emissions monitoring systems
were kept in operation (if at all
possible);

7. The owner or operator’s actions
during the period of excess emissions
were documented by properly signed,
contemporaneous operating logs or
other relevant evidence;

8. The excess emissions were not part
of a recurring pattern indicative of
inadequate design, operation, or
maintenance;

9. At all times, the facility was
operated in a manner consistent with
good practices for minimizing
emissions; and

10. During the period of excess
emissions, there were no exceedances of
the relevant ambient air quality
standards that could be attributed to the
emitting source.

Per section II.E.3 of the Common
Provisions Regulation, the affirmative
defense is not available to claims for
injunctive relief. Also, per section IL.E.4
of the Common Provisions Regulation,
the affirmative defense provision does
not apply to failures to meet federally
promulgated performance standards or
emission limits, such as New Source
Performance Standards or National
Emission Standards for Hazardous Air
Pollutants. It also does not apply to SIP
limits or permit limits that have been set
taking into account potential emissions
during malfunctions, such as certain
limits with 30-day or longer averaging
times, limits that indicate that they
apply during malfunctions, or limits
that indicate that they apply at all times
without exception.

Section IL.E.2 of the Common
Provisions Regulation provides that an
owner or operator of a facility
experiencing excess emissions during a
malfunction must notify the Colorado
Air Pollution Control Division verbally
as soon as possible, but no later than
noon of the Division’s next working day,
and in writing by the end of the source’s
next reporting period. The written

notification must address the elements
of the affirmative defense.

Section .G of the Common Provisions
Regulation defines “malfunction” as
any sudden and unavoidable failure of
air pollution control equipment or
process equipment or unintended
failure of a process to operate in a
normal or usual manner and indicates
that failures that are primarily caused by
poor maintenance, careless operation, or
any other preventable upset condition
or preventable equipment breakdown
shall not be considered malfunctions.

We interpret the affirmative defense
as applying in an enforcement
proceeding, and the merits of the
defense in a particular case would be
determined by an independent judicial
or administrative tribunal. Accordingly,
the State’s decision in a particular case
that an enforcement action was not
warranted, or that an owner or operator
had proved the elements of the
affirmative defense, would not bar an
EPA or citizen enforcement action and
would not bind a judicial or
administrative tribunal. The rule that
we are approving preserves the right of
the State, EPA, and citizens to
independently exercise enforcement
discretion.

The provisions of sections I.G and ILE
will provide sources with appropriate
incentives to comply with their
emissions limitations and help ensure
protection of the NAAQS and
increments and compliance with other
Act requirements.?

IV. Consideration of Section 110(1) of
the CAA

Section 110(1) of the Clean Air Act
states that a SIP revision cannot be
approved if the revision would interfere
with any applicable requirement
concerning attainment and reasonable
further progress toward attainment of

31t is our understanding that the State intended
to include with this submittal a minor revision to
AQCC Regulation No. 1, section IV.G.5, to conform
its provisions to the affirmative defense provisions
in the Common Provisions Regulation. That
provision reads, “Compliance with the reporting
requirements of this Section IV.G. shall not relieve
the owner or operator of the reporting requirements
of Section ILE of the Common Provisions
Regulation concerning upset conditions and
breakdowns.” The State intended to change the
words “upset conditions and breakdowns” to
“malfunctions.” We have been told that this
revision was inadvertently overlooked, but that it
will be made this year. This omission does not
affect the approvability of sections I.G and IL.E of
the Common Provisions Regulation. And, even
though we have not received and approved the
correction to section IV.G.5 of Regulation No. 1, we
nonetheless believe it is reasonable to interpret
section IV.G.5 of Regulation No.1 as cross-
referencing the reporting requirements for
malfunctions under section ILE of the Common
Provisions Regulation, which we are approving
today.

the NAAQS or any other applicable
requirement of the Act. The Colorado
SIP revision that is the subject of this
document does not interfere with
attainment of the NAAQS or any other
applicable requirement of the Act. The
August 1, 2007 submittal removes a
provision from the Colorado SIP that
provided an outright exemption from
emission limits during upsets and
replaces it with a provision that
establishes an affirmative defense, to
civil penalties only, for excess
emissions during malfunctions. The
affirmative defense does not apply to
claims for injunctive relief, and the
elements of the affirmative defense are
rigorous and well-defined. The need to
meet these elements will provide
sources with significant incentives to
minimize their emissions, comply with
their emission limits, and protect the
NAAQS and increments. Therefore,
section 110(1) requirements are satisfied.

V. Final Action

For the reasons expressed above, we
are approving sections .G and IL.E of the
Common Provisions Regulation
submitted on August 1, 2007. EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in the “Proposed Rules”
section of today’s Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision if
adverse comments are filed. This rule
will be effective October 6, 2008
without further notice unless the
Agency receives adverse comments by
September 8, 2008. If the EPA receives
adverse comments, EPA will publish a
timely withdrawal in the Federal
Register informing the public that this
rule will not take effect. EPA will
address all public comments in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

VI. Statutory and Executive Order
Review

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
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Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq. as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 6, 2008.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 12, 2008.
Carol Rushin,
Acting Regional Administrator, Region 8.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart G—Colorado

m 2. Section 52.320 is amended by
adding paragraph (c)(113) to read as
follows:

§52.320 Identification of plan.

(C] * *x *

(113) On August 1, 2007, the State of
Colorado submitted revisions to
Colorado’s Common Provisions
Regulation, 5 CCR 1001-2, that made
changes and additions to Section I,
“Definitions, Statement of Intent, and
General Provisions Applicable to All

Emission Control Regulations Adopted
by the Colorado Air Quality Control
Commission,” and Section II,
“General.”

(i) Incorporation by reference.

(A) Common Provisions Regulation, 5
CCR 1001-2, Section I.G, “Definitions,”
effective on March 4, 2007.

(1) The submittal revises Section I.G
by removing the definition of “upset
conditions” and replacing it with the
definition of ““malfunction.”

(B) Common Provisions Regulation, 5
CCR 1001-2, Section ILE, “Affirmative
Defense Provision for Excess Emissions
During Malfunctions,” effective on
March 4, 2007.

(2) The submittal revises Section IL.E
by removing language which provided
an exemption for excess emissions
during upset conditions and
breakdowns and replacing it with an
affirmative defense provision for source
owners and operators for excess
emissions during malfunctions.

[FR Doc. E8-16268 Filed 8—-6—-08; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 071030625-7696-02]
RIN 0648-XJ37

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Commercial Quota Harvested for the
Commonwealth of Massachusetts

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS announces that the
2008 summer flounder commercial
quota allocated to the Commonwealth of
Massachusetts has been harvested.
Vessels issued a commercial Federal
fisheries permit for the summer
flounder fishery may not land summer
flounder in Massachusetts for the
remainder of calendar year 2008, unless
additional quota becomes available
through a transfer from another state.
Regulations governing the summer
flounder fishery require publication of
this notification to advise Massachusetts
that the quota has been harvested and to
advise vessel permit holders and dealer
permit holders that no commercial
quota is available for landing summer
flounder in Massachusetts.
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DATES: Effective 0001 hours, August 6,
2008, through 2400 hours, December 31,
2008.

FOR FURTHER INFORMATION CONTACT:
Emily Bryant, Fishery Management
Specialist, (978) 281-9244.
SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned on a percentage basis
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state is
described in § 648.100.

The initial total commercial quota for
summer flounder for the 2008 calendar
year was set equal to 9,462,001 1b (4,292
mt) (72 FR 74197, December 31, 2007).
The percent allocated to vessels landing
summer flounder in Massachusetts is
6.82046 percent, resulting in a
commercial quota of 645,352 1b (293
mt). The 2008 allocation was reduced to
615,218 1b (279 mt) when research set-
aside and 2007 quota overages were
deducted.

Section 648.101(b) requires the
Administrator, Northeast Region, NMFS
(Regional Administrator), to monitor
state commercial quotas and to
determine when a state’s commercial
quota has been harvested. NMFS then
publishes a notification in the Federal
Register to advise the state and to notify
Federal vessel and dealer permit holders
that, effective upon a specific date, the
state’s commercial quota has been
harvested and no commercial quota is
available for landing summer flounder
in that state. The Regional
Administrator has determined, based
upon dealer reports and other available
information, that Massachusetts has
harvested its quota for 2008.

The regulations at § 648.4(b) provide
that Federal permit holders agree, as a
condition of the permit, not to land
summer flounder in any state that the
Regional Administrator has determined
no longer has commercial quota
available. Therefore, effective 0001
hours, August 6, 2008, further landings
of summer flounder in Massachusetts by
vessels holding summer flounder
commercial Federal fisheries permits
are prohibited for the remainder of the
2008 calendar year, unless additional
quota becomes available through a
transfer and is announced in the
Federal Register. Effective 0001 hours,
August 6, 2008, federally permitted
dealers are also notified that they may
not purchase summer flounder from
federally permitted vessels that land in
Massachusetts for the remainder of the

calendar year, or until additional quota
becomes available through a transfer
from another state.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 31, 2008.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E8-18066 Filed 8—1-08; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 080326475—-8686—-02]
RIN 0648-XJ27

Fisheries Off West Coast States;
Coastal Pelagic Species Fisheries;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific sardine. This action is
necessary because the directed harvest
allocation total for the second seasonal
period (July 1 - September 14) is
projected to be reached. From date of
closure until September 15, 2008,
Pacific sardine may only be harvested
incidental to other fisheries, with
incidental harvest constrained by a 20—
percent by weight incidental catch rate.

DATES: Effective August 8, 2008 through
September 14, 2008

FOR FURTHER INFORMATION CONTACT:
Joshua Lindsay, Southwest Region,
NMFS, (562) 980—4034.

SUPPLEMENTARY INFORMATION: NMFS
manages the Pacific sardine fishery in
the U.S. exclusive economic zone (EEZ)
off the Pacific coast (California, Oregon,
and Washington) in accordance with the
Coastal Pelagic Species (CPS) Fishery
Management Plan (FMP). Annual
specifications published in the Federal
Register establish the total harvest
guideline (HG) and allowable harvest
levels for each Pacific sardine fishing
season (January 1 - December 31). The
total HG for the 2008 Pacific sardine
fishing season (January 1, 2008 -
December 31, 2008) is 89,093 mt and is

divided into a directed harvest fishery
of 80,184 mt and an incidental fishery
of 8,909 mt. These directed and
incidental harvest ammounts are
subdivided throughout the year in the
following way: January 1-June 30,
26,550 mt is allocated for directed
harvest with an incidental set-aside of
4,633 mt; July 1-September 14, 34,568
mt plus any portion not harvested from
the initial allocation is allocated for
directed harvest with an incidental set-
aside of 1,069 mt; September 15—
December 31, 19,066 mt plus any
portion not harvested from earlier
allocations is allocated for directed
harvest with an incidental set-aside of
3,207 mt (73 CFR 30811).

If during any of the seasonal
allocation periods the applicable
adjusted directed harvest allocation is
projected to be taken, only incidental
harvest is allowed and, for the
remainder of the period, any incidental
Pacific sardine landings will be counted
against that period’s incidental set
aside. The incidental fishery will also be
constrained to a 20—percent by weight
incidental catch rate when Pacific
sardine are landed with other CPS to
minimize targeting of Pacific sardine
and to maximize landings of harvestable
stocks. In the event that an incidental
set-aside is projected to be attained, all
fisheries will be closed to the retention
of Pacific sardine for the remainder of
the period via appropriate rulemaking.
If the set-aside is not fully attained or is
exceeded in a given seasonal period, the
directed harvest allocation in the
following seasonal period will be
automatically adjusted to account for
the discrepancy.

Under 50 CFR 660.509 if the total HG
or these apportionment levels for Pacific
sardine are reached at any time, NMFS
is required to close the Pacific sardine
fishery via appropriate rulemaking and
it is to remain closed until it re-opens
either per the allocation scheme or the
beginning of the next fishing season. In
accordance with § 660.509 the Regional
Administrator shall publish a notice in
the Federal Register the date of the
closure of the directed fishery for Pacific
sardine.

The above in-season harvest
restrictions are not intended to affect the
prosecution the live bait portion of the
Pacific sardine fishery.

Classification

This action is required by 50 CFR
660.509 and is exempt from Office of
Management and Budget review under
Executive Order 12866.

NMFS finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
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pursuant to the authority set forth at 5
U.S.C. §553(b)(B) for the closure of the
July 1-September 14 directed harvest of
Pacific sardine. For the reasons set forth
below, notice and comment procedures
are impracticable and contrary to the
public interest. For the same reasons,
NMFS also finds good cause under 5
U.S.C. §553(d)(3) to waive the 30-day
delay in effectiveness for this action.
This measure responds to the best
available information and is necessary
for the conservation and management of
the Pacific sardine resource. A delay in
effectiveness would cause the fishery to
exceed the in-season harvest level.
These seasonal harvest levels are
important mechanisms in preventing
overfishing and managing the fishery at
optimum yield. The established directed
and incidental harvest allocations are
designed to allow fair and equitable
opportunity to the resource by all
sectors of the Pacific sardine fishery and
to allow access to other profitable CPS
fisheries, such as squid and Pacific
mackerel.

Many of the same fishermen who
harvest Pacific sardine rely on these
other fisheries for a significant portion
of their income.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 1, 2008.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E8—18198 Filed 8—6-08; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106673—-8011-02]
RIN 0648-XJ58

Fisheries of the Exclusive Economic
Zone Off Alaska; Greenland Turbot in
the Bering Sea Subarea of the Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Greenland turbot in the
Bering Sea subarea of the Bering Sea
and Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2008 Greenland

turbot total allowable catch (TAC) in the
Bering Sea subarea of the BSAIL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 1, 2008, through
2400 hrs, A.l.t., December 31, 2008.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2008 Greenland turbot TAC in
the Bering Sea subarea of the BSAI is
1,563 metric tons (mt) as established by
the 2008 and 2009 final harvest
specifications for groundfish in the
BSAI (73 FR 10160, February 26, 2008)
and the allocation from the non-
specified reserves (73 FR 40193, July 14,
2008).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the 2008
Greenland turbot TAC in the Bering Sea
subarea of the BSAI will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 1,063 mt, and is
setting aside the remaining 500 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Greenland turbot in
the Bering Sea subarea of the BSAIL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would

delay the closure of Greenland turbot in
the Bering Sea subarea of the BSAL
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of July 31,
2008.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 31, 2008.

Alan D. Risenhoover,

Director, Office of Sustainable
Fisheries,National Marine Fisheries Service.

[FR Doc. E8-18068 Filed 8—-1-08; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106671-8010-02]
RIN 0648-XJ64

Fisheries of the Exclusive Economic
Zone Off Alaska; Shortraker Rockfish
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of shortraker rockfish in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary because
the 2008 total allowable catch (TAC) of
shortraker rockfish in the Western
Regulatory Area of the GOA has been
reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 4, 2008, through
2400 hrs, A.Lt., December 31, 2008.
FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
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Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2008 TAC of shortraker rockfish
in the Western Regulatory Area of the
GOA is 120 metric tons (mt) as
established by the 2008 and 2009
harvest specifications for groundfish of
the GOA (73 FR 10562, February 27,
2008).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2008 TAC of
shortraker rockfish in the Western
Regulatory Area of the GOA has been
reached. Therefore, NMFS is requiring
that shortraker rockfish caught in the
Western Regulatory Area of the GOA be

treated as prohibited species in
accordance with §679.21(b).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the prohibition of retention of
shortraker rockfish in the Western
Regulatory Area of the GOA. NMFS was

